
                              

1 | P a g e  
 

           March 1, 2021 
 
Wynn Coggins  
Acting Secretary of Commerce 
U.S. Department of Commerce  
1401 Constitution Ave., NW  
Washington, DC 20230  
 
Re:  Comments on National Oceanic and Atmospheric Administration’s Proposed Regulations 

to Amend the Atlantic Large Whale Take Reduction Plan to reduce the incidental 
mortality and serious injury to North Atlantic right whales in northeast commercial lobster 
and crab trap/pot fisheries: NOAA–NMFS–2020–0031  

 
Dear Acting Secretary Coggins, 
 

We are writing on behalf of The Pew Charitable Trusts to comment on the proposed “Risk 
Reduction Rule” to modify the Atlantic Large Whale Take Reduction Plan (“Proposed Rule”).1  To save 
the North Atlantic right whale from extinction the National Oceanic and Atmospheric Administration 
(“NOAA”) and the National Marine Fisheries Service (“NMFS”) must withdraw the Proposed Rule and 
develop and implement a much stronger final rule for the American lobster and Jonah crab fishery2 that 
complies with the Marine Mammal Protection Act (“MMPA”), Endangered Species Act (“ESA”)3, and 
other applicable law.  Right whales are dying from entanglement at a rate that far exceeds the legal and 
biologically sustainable limits, yet NMFS is moving too slowly, and the proposed measures fall far short 
of what is necessary to save the species.  

 
NMFS has a long and concerning history of delaying regulatory action to protect right whales 

from entanglement in gear used by the American lobster fishery.4  The current situation for the right 
whale is dire and the need for action is urgent  NMFS simply cannot delay, and must implement strong, 
durable measures that will reduce incidental mortality and serious injury in the American lobster fishery 
below the potential biological removal (“PBR”), which is effectively zero for this fishery, as we will 
outline below.  NMFS must draft a rule that ensures the American lobster fishery does not take even one 
whale a year.  The Proposed Rule does not achieve this threshold, nor does it meet other MMPA, ESA, 
and National Environmental Policy Act (“NEPA”) requirements.  It fails to propose any alternatives that 
will bring mortality and serious injury of right whales in the American lobster fishery to zero.  NMFS 
must withdraw this Proposed Rule and develop a new proposed rule that contains one or more 
alternatives that will meet the legal requirements and prevent extinction, instead of merely delay it.   

 
                                                 
1 Taking of Marine Mammals Incidental to Commercial Fishing Operations; Atlantic Large Whale Take Reduction Plan 
Regulations; Atlantic Coastal Fisheries Cooperative Management Act Provisions; American Lobster Fishery, Proposed Rule. 
85 Fed. Reg. 86,878 (December 31, 2020). Nov. 2020. National Marine Fisheries Service, DRAFT Environmental Impact 
Statement, for Amending the Atlantic Large Whale Take Reduction Plan: Risk Reduction Rule Volume 1. 
2 Throughout this comment letter we refer to these fisheries collectively as the “American lobster fishery.” 
3 Endangered Species Act 16 U.S.C. § 1533(b)(7); Endangered Species Act Section 7 Consultation No. GARFO-2017-00031, 
Draft Biological Opinion, released for feedback on January 15, 2021 
4 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc. 71. Plaintiffs’ Opposition to 
Federal Defendants’ Motion to Stay. 
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Until a new proposed rule is developed and a final rule implemented, NMFS should immediately 
take emergency action, as required by law, establishing significant and meaningful closures to vertical 
line fishing year-round south of Martha’s Vineyard and Nantucket and seasonally in the Gulf of Maine, 
as well as any other measures necessary to bring mortalities and serious injuries to levels approaching 
zero.5  Without emergency action and ultimately a stronger set of permanent rules in place, the only 
option left to NMFS would be to prohibit all vertical line fishing in the American lobster fishery until 
the agency can reduce to zero the mortality and serious injury of North Atlantic right whales in the 
fishery.  
 
Specifically, in order to save the North Atlantic right whale from extinction and bring the fishery 
into compliance with the MMPA, ESA, and other applicable law: 
 

I. NMFS must withdraw the inadequate Proposed Rule and propose a new rule that 
includes and prefers an alternative that complies with the MMPA and immediately 
reduces right whale mortality and serious injury in the American lobster fishery below 
PBR, which is effectively zero for this fishery. 

i. The Proposed Rule fails to reduce mortality and serious injury to allowable 
levels because it uses an outdated and inaccurate PBR and risk reduction 
target.  NMFS must update PBR and apportion the appropriate amount to 
the American lobster fishery effectively bringing it to zero and recalculate 
the level of risk reduction necessary to reach PBR.  

ii. The Proposed Rule fails to reduce take to allowable levels because it uses 
outdated population estimates and inaccurate mortality and serious injury 
estimates to calculate the risk reduction target.  NMFS must update 
population estimates and include both documented and undocumented 
mortality and serious injury estimates to accurately determine the level of 
risk reduction necessary to reach PBR. 

iii. The Proposed Rule fails to reduce take to allowable levels.  Because it uses an 
inaccurate PBR, outdated population estimates, and inaccurate mortality 
and serious injury estimates that don’t include undocumented deaths, the 
Proposed Rule aims to reduce entanglement risk by only 60 percent.   

iv. The Proposed Rule fails to reduce take to allowable levels because none of 
the proposed alternatives reduce take to zero.  Additionally, measures used 
to reduce risk by 60 percent rely heavily on untried and untested gear 
modifications making successful entanglement risk reduction, even to this 
insufficient level, highly uncertain. 

 
II. NMFS must propose a new rule with one or more alternatives to immediately reduce 

annual mortality and serious injury in the American lobster fishery to zero and 
transition the fishery in all federal waters to ropeless gear in five years.  To achieve this, 
at least one alternative should include measures that would:   

i. Implement restricted areas that prevent co-occurrence of whales and vertical 
lines.   

                                                 
5 Petition for Interim and Permanent Rulemaking Implementing Closures to Vertical Line Trap/Pot Gear Fishing Necessary 
to Protect North Atlantic Right Whales, The Pew Charitable Trusts, submitted to Secretary of Commerce on June 18, 2020. 
Appended to this letter. 
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I. The Large South Island Restricted Area in Alternative 3 should be 
implemented year-round; and 

II. In the Gulf of Maine NMFS should implement three seasonal 
restricted areas as described below (and previously proposed in 
the Pew Petition for Emergency Action) and the LMA 1 closure 
offered in the Proposed Rule. 

ii. Implement a dynamic management system to create closures outside of 
restricted areas and allow for real-time flexibility in protections when whales 
are detected; 

iii. Eliminate 50 percent of all vertical lines in federal and state waters;  
iv. Require all remaining vertical line to be 1700 pound or less breaking 

strength rope or equivalent weak insertions, and;  
v. Within five years, transition the fishery to ropeless fishing gear by 

eliminating the use of vertical line trap/pot gear in all federal waters. 
 

III. Take emergency action under the MMPA, ESA, and Magnuson-Stevens Fisheries and 
Management Act (MSA) implementing a year-round vertical line closure south of 
Martha’s Vineyard and Nantucket and three seasonal vertical line closures in the Gulf 
of Maine, and any other measures necessary to reduce entanglement in trap/pot gear in 
all U.S. waters to zero, until a new proposed rule is developed and a final rule is 
implemented that reduces mortalities and serious injuries in the American lobster 
fishery to zero PBR, and otherwise fully complies with the MMPA, ESA and all other 
applicable law.  Without this action, NMFS would be left with no choice but to prohibit 
all fishing with vertical line trap/pot gear until such a final rule is implemented or the 
North Atlantic right whale has recovered. 

 
* * * * * * * * * * * * * * * * 

 
I. NMFS must withdraw the Proposed Rule and propose a new rule that includes at least 

one alternative that complies with the MMPA and immediately reduces right whale 
mortality and serious injury in the American lobster fishery below PBR, which is 
effectively zero for this fishery.  

 
The purpose and need for the Proposed Rule is to reduce serious injury and mortality of right whales 

caused by entanglements in American lobster and Jonah crab trap/pot gear to below PBR, in compliance 
with the requirements of the MMPA, ESA, and other applicable law.6  Problematically, the Proposed 
Rule is so weak and has flaws so fundamental, that they render it incapable of avoiding illegal 
entanglements that violate the MMPA and, if implemented without further conservation measures, will 
lead to the extinction of the North Atlantic right whale. 
 

The Proposed Rule fails to comply with the mandates of the MMPA and will not reverse the 
downward trajectory of the North Atlantic right whale population and save it from extinction.  The 
MMPA requires that PBR for the American lobster fishery be achieved immediately and maintained 

                                                 
6 November 2020. Draft Environmental Impact Statement for Amending the Atlantic Large Whale Take Reduction Plan: Risk 
Reduction Rule, Dec. 30, 2020, Vol. I, (hereinafter “DEIS”) at 1-4, 1-6, 1-26, 2-41. 



Pew letter on ALWTRP Proposed Rule March 2021 

4 | P a g e  
 

each year after implementation of the rule.7  This rule fails to do that for three reasons.  First, the 
proposed rule uses an outdated and inaccurate PBR to determine how much entanglement risk reduction 
is necessary in the American lobster fishery.  Second, the Proposed Rule bases its determined level of 
necessary risk reduction on outdated population estimates and outdated mortality and serious injury 
determinations that fail to include undocumented mortality and serious injury.  And finally, the Proposed 
Rule relies on measures that are not proven to reduce risk of mortality and serious injury due to 
entanglement.  

 
The PBR for any marine mammal is defined as the maximum number of animals that may be 

removed from the population due to all human-caused mortality and serious injury while still allowing 
the stock to maintain its optimum sustainable population.8  Any incidental mortality or serious injury to 
right whales in the American lobster fishery over the appropriately apportioned PBR for the fishery is 
unauthorized and violates the MMPA.9   Although NMFS should continuously review the scientific data 
and fisheries information in order to adapt the take reduction plan and the related regulatory measures to 
ensure mortality and serious injury remains below PBR, NMFS cannot rely on promises of future 
actions to reduce mortalities and serious injuries that are required now.10  The measures that NMFS 
implements in the final rule must ensure that the fishery-specific PBR is achieved immediately and on 
an ongoing basis.11  Although PBR is sometimes interpreted as an indicator of the number of marine 
mammals that may be killed or seriously injured over a period of years, it is incorrect to assume that this 
opens the door to phasing in the reductions necessary to achieve PBR.  The need to immediately reach 
PBR on an ongoing basis is amplified in this case by the most recent scientific data showing mortalities 
and serious injuries in the fishery have grossly exceeded the PBR for years, averaging 18.6 from 2013-
17.12  These unlawful and excessive mortalities, both documented and cryptic, must be factored in when 
designing measures in the final rule to ensure that mortality and serious injury of right whales in the 
lobster fishery will be immediately reduced to zero. 

 
i. The Proposed Rule fails to reduce mortality and serious injury to allowable 

levels because it uses an outdated and inaccurate PBR and risk reduction 
target.  NMFS must update PBR and apportion the appropriate amount to 
the American lobster fishery effectively bringing it to zero and recalculate 
the level of risk reduction necessary to reach PBR.  

 

                                                 
7 16 U.S.C. §1387(f)(2), (f)(5)(A), (f)(7)(F). The MMPA requires NMFS to amend take reduction plans as necessary to meet 
these goals. Id. 
8 16 U.S.C. §§ 1362(20), 1387(f)(7). 
9 16 U.S.C. §§ 1362(20), 1371(a)(5)(E), 1387(f)(7). 
10 See Draft Endangered Species Act Section 7 Consultation on the: (a) Authorization of the American Lobster, Atlantic 
Bluefish, Atlantic Deep-Sea Red Crab, Mackerel/Squid/Butterfish, Monkfish, Northeast Multispecies, Northeast Skate 
Complex, Spiny Dogfish, Summer Flounder/Scup/Black Sea Bass, and Jonah Crab Fisheries and (b) Implementation of the 
New England Fisheries Management Council’s Omnibus Essential Fish Habitat Amendment 2, Consultation No. GARFO-
2017-00031 (hereinafter “Draft BiOp”) at 477-78 (proposing a 10-year conservation plan with multiple future rulemakings to 
bring right whale mortalities and serious injuries below PBR).  
11 16 U.S.C. §1387(f)(2), (f)(5)(A), (f)(7)(F). 
12 September 2020. DRAFT 2020 Stock Assessment. North Atlantic Right Whale (Eubalaena glacialis), Western Atlantic 
Stock. 

https://s3.amazonaws.com/media.fisheries.noaa.gov/2020-12/Draft%202020%20Atlantic-Gulf-marine%20mammal%20stock%20assessment%20reports.pdf?null
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Based on the most recent scientific information, the updated PBR for the North Atlantic right 
whale is now 0.713 – not 0.9 as described in the Proposed Rule.  This PBR represents the total number of 
right whale mortalities and serious injuries that are exempted from the MMPA’s take prohibition due to 
all human activities.14  For right whales, these mortalities and serious injuries are caused by 
entanglements and vessel strikes occurring in both the U.S. and Canada.15  A stated goal of the Proposed 
Rule is to reduce take of right whales in the American lobster fishery below the total PBR from all 
human activity.16  However, the MMPA requires NMFS, through this Proposed Rule, to reduce the 
incidental mortality and serious injury of right whales below that fraction of the overall PBR that is 
reasonably apportioned to the fishery.17  Although the Proposed Rule recognizes that PBR 
apportionment is required and describes several methods for doing so, instead of determining the 
fraction of the PBR that reasonably can be apportioned to the American lobster fishery, NMFS 
arbitrarily sets the target reduction in mortality and serious injury for the fishery as the overall PBR 
(0.9).18  This is inaccurate and results in a PBR for the fishery that is several times higher than would be 
calculated under any reasonable apportionment method.  The failure to clearly establish the portion of 
the overall PBR that can be attributed to the American lobster fishery is inconsistent with the MMPA 
and has contributed to a Proposed Rule that would be inadequate for protecting the species if finalized, 
especially in view of the critically endangered status of right whales. 

 
Equally problematic is NMFS’ failure to apportion a percentage of PBR to the U.S. while 

simultaneously splitting the deaths 50/50 when determining the entanglement risk reduction target 
necessary to bring mortality and serious injury below PBR.  This risk reduction calculation is what the 
entire rule is based on, and it is so flawed that it renders the Proposed Rule ineffective.  NMFS states in 
the Proposed Rule that the 0.9 PBR calculation is for all sources of human-caused mortality and for the 
entire stock range, the U.S. and Canada.  NMFS then states they “do not have sufficient information to 
apportion time spent in U.S. versus Canadian waters. Therefore, the U.S. target goal remains 0.9.”  In 
the very next paragraph, they state “however, NMFS did consider the relative threat including the time 
right whales spend in U.S. and Canadian waters when apportioning the unattributed entanglement 
incidents to create the risk reduction target.  For the purposes of creating a risk reduction target, NMFS 
assigned half of these right whale entanglement incidents of unknown origin to U.S. fisheries.  Under 
this assumption, a 60 percent reduction in serious injury or mortality would be needed to reduce right 
whale serious injury and mortality in U.S. commercial fisheries, from an annual average of 2.2 to a PBR 
of 0.9 per year.”19  NMFS is saying essentially a) there isn’t enough science to apportion PBR, but b) 
they don’t need science to apportion mortality 50/50, and therefore c) they can reduce U.S. entanglement 
mortality to the transboundary, multi-source PBR.  There is no legal or scientific justification for this 
logic. 
                                                 
13 Jan. 7, 2021. Statement by Colleen Coogan.  Proposed Rule information session for the Large Whale Take Reduction 
Team. 
14 85 Fed. Reg. 87,878, 86,880. Taking of Marine Mammals Incidental to Commercial Fishing Operations; Atlantic Large 
Whale Take Reduction Plan Regulations; Atlantic Coastal Fisheries Cooperative Management Act Provisions; American 
Lobster Fishery (December 31, 2020). (Hereinafter “Proposed Rule”) 
15 October 26, 2020. NOAA Fisheries Statement on the Preliminary North Atlantic Right Whale Annual Population Estimate. 
Communication from NOAA Fisheries to Atlantic Large Whale Take Reduction Team (“TRT”). 
16 See Proposed Rule at 86,879. Note that as shown below, even if the full amount of the PBR for the species were 
apportioned to the American lobster fishery, the proposed measures would still fail to ensure the mortality and serious injury 
would be reduced below PBR.  
17 16 U.S.C. § 1386(6); see also; Proposed Rule at 86,880. 
18 See Proposed Rule at 86,880 (referring to Guidelines for Assessing Marine Mammal Stocks). 
19 See Proposed Rule at 86,880. 
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Because the total PBR for right whales is so low to begin with (0.7), nearly any reasonable 

apportionment method will result in a PBR for the American lobster fishery that is extremely low – 
effectively zero.  In this case, NMFS should apply apportionment assumptions similar to those reflected 
in the Proposed Rule, DEIS, and Draft Biological Opinion (“BiOp”).  For example, taking into account 
that approximately 50 percent of right whale deaths in recent years have been the result of vessel strikes 
and 50 percent due to entanglement,20 a reasonable assumption is that only 50 percent of the overall 
PBR, or 0.35, can be assigned to right whale mortality and serious injury due to entanglement.  Further, 
taking into account that right whales are a transboundary species and may spend roughly 50 percent of 
their time in Canadian waters,21 about 50 percent of the entanglement PBR needs to be apportioned to 
Canada.22  Thus, based on common sense assumptions like these, which are derived from NMFS data 
and scientific opinion, in rough terms the apportioned PBR for the U.S. American lobster fishery 
reasonably could be expected to be about 0.175.  Given that it is not possible to kill or seriously injure 
only about one-fifth of a right whale, the PBR for North Atlantic right whales in the American lobster 
fishery is effectively zero.23   

 
Although NMFS avoided making an explicit apportionment calculation in the Proposed Rule and 

DEIS, the one provided here - 0.175 or zero - is also supported by NMFS’s analysis contained in the 
recently released Draft BiOp.  This analysis concludes that mortalities and serious injuries need to be 
reduced to 0.11 per year in order to ensure the survival of the species,24 which represents a greater than 
95 percent reduction in mortality and serious injury from current levels.25  The result is the same.  
NMFS must implement a final rule containing measures to reduce mortality and serious injury in this 
fishery to zero.   

 
The Proposed Rule will not achieve its stated purpose, which is to reduce the mortality and 

serious injury of right whales below PBR for the American lobster fishery.  PBR for this fishery is 
effectively zero, which prohibits the incidental death or serious injury of even one right whale annually.  
NMFS must withdraw the Proposed Rule and propose a new rule that is based on measures that will 
prevent the co-occurrence of right whales and vertical line trap/pot gear.   
 

ii. The Proposed Rule fails to reduce mortality and serious injury to allowable 
levels because it uses outdated population estimates and inaccurate mortality 
and serious injury estimates to calculate the risk reduction target.  NMFS 

                                                 
20 2018. Sharpe, et. al. Gross and histopathologic diagnosis from North Atlantic right whale Eubalaena glacialis mortalities 
between 2003 and 2018; NOAA Fisheries, 2017-2019 North Atlantic right whale unusual mortality event. 
21 See Proposed Rule at 86,880. 
22 See Draft BiOp at 476 (estimating that the total mortality and serious injury of right whales in Canadian versus US waters 
is a little about 55% (11 of 20)). 
23 In 2010, when the PBR for right whales was similarly low (0.4) NMFS followed the advice of the Atlantic Scientific 
Review Group and reduced the PBR for right whales to zero, meaning that commercial fishing operations would no longer be 
allowed to kill or seriously injure any right whales under the terms of the Marine Mammal Protection Act.  Newsletter of the 
Southeastern United States Implementation Team for the Recovery of the Northern Right Whale and the Northeast 
Implementation Team, Vol 7, No. 1 (February 2000). 
24 See Draft BiOp at 476. This is further supported by the text of the MMPA which requires that take reduction plans bring 
mortality and serious injury below PBR within 6 months and achieve its long-term goal to reduce mortality and or serious 
injury to insignificant levels approaching zero mortality within 5 years. 16 U.S.C. §1387(f)(2), (f)(5)(A), (f)(7)(F). NMFS 
defines “insignificant levels approaching a zero” as 10 percent of PBR.  50 C.F.R. § 229.2. 
25 See Draft BiOp at 476. 

https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
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must update population estimates and include both documented and 
undocumented mortality and serious injury estimates to accurately 
determine the level of risk reduction necessary to reach PBR. 

 
The Proposed Rule relies on an outdated and inaccurate population estimate, mortality and 

serious injury estimate, and PBR calculation.  All of these inaccuracies contribute to proposed measures 
that will not reduce entanglement risk enough to bring mortality and serious injury of right whales below 
the appropriate PBR for the fishery, or otherwise meet the mandates of the MMPA, ESA, and other 
applicable law as necessary to prevent extinction.  The Proposed Rule uses population estimates and 
tallies of documented mortality from the outdated 2018 stock assessment to determine the level of risk 
reduction necessary to bring the American lobster fishery into compliance with the MMPA and to 
recover the right whale population.  The 2018 Stock Assessment used the Pace Method26 to estimate the 
right whale population, which is still the best method for assessing population and mortality.  However, 
the numbers used in the 2018 stock assessment are now out of date by at least five years and the rate of 
change in the right whale population ensures that the 2018 stock assessment is no longer the best 
available science.  

 
The 2018 stock assessment estimated a right whale population of 451 individual whales as of 

January 2016 and determined that PBR was 0.9 whale per year.27  The 2018 stock assessment also 
tallied human-caused right whale mortality and serious injuries for the 2012-2016 timeframe for both the 
U.S. and Canada.  All documented human-caused mortalities and serious injuries in both countries 
totaled 5.56 whales per year during those years, with 5.15 (92 percent) of those attributable to 
entanglement.  This means that just from documented entanglements alone, there were five times the 
number of right whale deaths per year than could be sustained by the population.  NMFS recognized that 
not all mortalities are detected and stated, “[p]opulation models provide an estimate of mortalities that 
suggest that 60% of right whale mortalities and serious injuries are unobserved.… [Thus],… the 
estimated annual mortality and serious injury by entanglements is 8.6 per year.”28  NMFS then assumed 
that, despite the fact that whales spend more time in U.S. than Canadian waters, that the U.S. was 
responsible for approximately 50 percent of those entanglement deaths, stating, for the period between 
2012 and 2016, an annual average of up to 2.5 - 2.6 documented mortalities and serious injuries are 
attributed to U.S. fisheries and an estimated total of 4.3 documented and undocumented mortalities and 
serious injuries occur in U.S. fisheries.29  Based on these numbers, NMFS stated that the Take 
Reduction Plan (TRP) would have to reduce entanglement by 60 percent to bring the known deaths 
below the PBR of 0.9, and 80 percent to bring known and unknown deaths below 0.9.30  This is no 
longer the best available science.  

 
Since scoping for the Proposed Rule (which NMFS conducted in the summer of 2019), the North 
Atlantic Right Whale Consortium has now published the most recent population estimate of 356 whales 
as of the end of 2019, which represents 96 fewer whales than the population estimate used to calculate 
                                                 
26 The Pace method provides the best available populations estimates and has been used since 2016 to estimate population for 
right whales. As of 2019 the Pace Method has also been used to help estimate undocumented mortality to get a more accurate 
picture of annual mortality and serious injury. The Pace Method is deemed to be the best way to model and assess population 
as well as death and serious injury. 2021 Pettis, North Atlantic Right Whale Consortium 2020 Annual Report Card. p. 4. 
27 Feb. 2019, 2018 Stock Assessment. North Atlantic Right Whale (Eubalaena glacialis): Western Atlantic Stock. P. 17-19. 
28 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
29 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
30 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 

https://www.narwc.org/uploads/1/1/6/6/116623219/2020narwcreport_cardfinal.pdf?utm_source=North+Atlantic+Right+Whale+Consortium+List&utm_campaign=c6b3ed16ca-EMAIL_CAMPAIGN_2020_02_14_02_55_COPY_01&utm_medium=email&utm_term=0_4485741029-c6b3ed16ca-
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
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PBR and the level of risk reduction used by the Proposed Rule.  Scientists also estimate that there are 
likely only about 70 surviving breeding females.31  Based on the most recent population estimate of 356, 
a new PBR has been calculated by NMFS and others that brings PBR to 0.7.32  A new scientific paper 
published on Feb 3, 2021 by Pace, et. al. also determined that documented deaths are only “a fraction of 
the true death toll” and offers a more accurate estimation of total mortality finding “that observed 
carcasses accounted for only 29% of all estimated deaths during 2010–2017.” 33  Based on this science, 
the Draft 2020 stock assessment found that the estimated rate of total mortality using this modeling 
approach is 18.6 right whales dead or seriously injured per year for the period 2013−2017.34  
Further, NMFS concluded in an October 26, 2020 statement that “[d]eaths from vessel strikes and 
entanglement in fishing gear in both U.S. and Canadian waters remain the two known factors in the 
ongoing decline of this species. Since the population peaked at 481 in 2011, after accounting for 103 
births, roughly 218 North Atlantic right whales have died of presumed anthropogenic causes—this is a 
rate of roughly 24 right whale deaths per year.”35  These new population estimates, and mortality and 
serious injury calculations are a considerable departure from the estimates in the 2018 stock assessment 
which were used to develop the risk reduction target in the Proposed Rule. The use of this outdated data 
ensures that the level of risk reduction in the Proposed Rule is insufficient to bring the lobster fishery 
into compliance with the MMPA and to protect right whales from entanglement in U.S. waters, and 
ultimately recover the species.  NMFS must recalculate the required level of take reduction and 
entanglement risk reduction to account for the most recent estimates of total mortality and serious injury 
for the American lobster fishery and bring these below PBR for the fishery. 
 

iii. The Proposed Rule fails to reduce mortality and serious injury to allowable 
levels.  Because it uses an inaccurate PBR, outdated population estimates, 
and inaccurate mortality and serious injury estimates that don’t include 
undocumented deaths, the Proposed Rule  aims to reduce entanglement risk 
by only 60 percent.    

 
The new population, mortality and serious injury estimates, and the new PBR calculation are all 

dramatically different from those used to develop the current Proposed Rule, and they render the 
required entanglement risk reduction calculation of 60 to 80 percent obsolete.  PBR is 0.736 for all forms 
of mortality in all jurisdictions – which means that allowable take in the lobster fishery is essentially 
zero.  Additionally, known take in the American lobster fishery is 2.5-2.6, which, according to the best 
available science, is approximately 29 percent of total deaths,37 making total deaths closer to 8.6 whales 

                                                 
31 "The number of "presumed alive" calving females photographed in the last six years is 82, however this number is 
problematic as it is showing a pattern of overestimating the number of calving females - as some are being lost each year to 
entanglement, ship strikes, etc. The number of NARW calving females photographed alive in the last three years is 68 and is 
a more firm and current number. There are also 52 adult females that have not calved yet of which some will calve and some 
won't." - pers. comm. Phil Hamilton, NEAQ., Dec 2020. 
32 Jan. 7, 2021. Statement by Colleen Coogan. Proposed Rule information session for the Large Whale Take Reduction Team. 
33 2021 Pace et. al. Cryptic mortality of North Atlantic right whales. Conservation Science and Practice. P. 6. 
34 September 2020. DRAFT 2020 Stock Assessment. North Atlantic Right Whale (Eubalaena glacialis), Western Atlantic 
Stock. 
35 October 26, 2020. NOAA Fisheries Statement on the Preliminary North Atlantic Right Whale Annual Population Estimate. 
Communication from NOAA Fisheries to Atlantic Large Whale Take Reduction Team (“TRT”). 
36 Jan. 7, 2021. Statement by Colleen Coogan. Proposed Rule information session for the Large Whale Take Reduction Team. 
37 2021. Pace et. al. Cryptic mortality of North Atlantic right whales. Conservation Science and Practice. NMFS derives 2.5-
2.5 entanglement deaths per year using the 2018 stock assessment that looks at data between 2012-2016. The Pace paper 
states that from 2010-2019 carcasses were detected at a rate of 29 percent.  

https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.346
https://s3.amazonaws.com/media.fisheries.noaa.gov/2020-12/Draft%202020%20Atlantic-Gulf-marine%20mammal%20stock%20assessment%20reports.pdf?null
https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.346
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per year.  The American lobster fishery cannot be permitted to take one single whale per fishing year 
and NMFS must reduce 8.6 takes to zero immediately.  The level of risk reduction required to reduce 
mortality and serious injury below PBR is now well above 80 percent.38  NMFS, must withdraw the 
Proposed Rule and propose a new rule, based on the most recent and best available science, that will 
reduce to zero the annual mortality and serious injury that right whales experience due to entanglement 
in the trap/pot vertical lines used in the American lobster fishery.  
  
The Proposed Rule states, 

 
[E]stimated non-observed mortalities are likely caused primarily by entanglements and 

vessels strikes. However, there is no way to definitively apportion unseen but estimated mortality 
across causes or country of origin (United States or Canada). For the purposes of developing a 
conservative target, NMFS assumed that half of the unseen mortalities occurred in U.S. waters 
and were caused primarily by incidental entanglements.  

 
However, given the additional sources of uncertainty in the 80 percent target, as well as the 
challenges achieving such a target without large economic impacts to the fishery, the Take 
Reduction Team focused on recommendations to achieve the lower 60 percent target.39 
 
The logic NMFS uses to assert that they are reducing risk only of documented entanglements, 

and ignoring the high probability of other undocumented entanglements, is deeply flawed.  First and 
foremost, NMFS knows that undocumented mortality and serious injury occurs, and in particular 
undocumented entanglement mortality and serious injury, occurs.  The agency also knows it is required 
by law to abate these impacts to right whales.  The most recent science says that only 29 percent of 
mortalities and serious injuries were documented between 2010 and 2017.40  The scientists in this study 
state in the conclusion that evidence “suggests that cryptic deaths are almost twice as likely to be due to 
entanglements than the records from examined carcasses whales indicate.”41  NMFS states that this 
Proposed Rule does not account for the undocumented entanglement mortality and serious injury of 
right whales that is known to occur because of the economic impacts to the fishery.  Nowhere in the 
MMPA does it says that NMFS must reduce mortality to below PBR, as long as it doesn’t impact the 
fishery.  This is not a legally legitimate, nor a morally acceptable explanation in the face of extinction of 
the North Atlantic right whale.   

 
There are no alternatives offered in this rule that would reduce risk sufficiently to bring take to 

zero.  Measures in the Preferred Alternative 2 are entirely insufficient.  The risk reduction target of this 
alternative is 64.7 percent, the low end of the outdated and inaccurate risk reduction target.  It fails 
entirely to account for any undocumented entanglement mortalities and serious injuries that occur.  
Alternative 3 that aims to include undocumented mortality still fails to sufficiently reduce to a PBR of 
zero for the fishery.  No alternative in this Proposed Rule will reduce the documented and 
undocumented morality and serious injury of right whales to effectively zero as required.   
                                                 
38 See Draft BiOp, North Atlantic Right Whale Conservation Framework for Federal Fisheries in the Greater Atlantic Region, 
January 2021, at 4. “We also concluded that reductions below 95 percent were insufficient to meet the ESA mandates as 
survival and recovery would still be appreciably reduced due to the federal fisheries that would continue to occur, albeit at a 
lower level.” 
39 See Proposed Rule at 86,880. 
40 2021 Pace et. al. Cryptic mortality of North Atlantic right whales. Conservation Science and Practice. 
41 2021 Pace et. al. Cryptic mortality of North Atlantic right whales. Conservation Science and Practice. P. 7. 

https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.346
https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.346
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iv. The Proposed Rule fails to reduce take to allowable levels because none of 

the proposed alternatives reduce take to zero.  Additionally, measures used 
to reduce risk by 60 percent rely heavily on untried and untested gear 
modifications making successful entanglement risk reduction, even to this 
insufficient level, highly uncertain 
 

In addition to Alternatives 2 and 3 being flawed because they fail to account for undocumented 
entanglements, and fail to reach a PBR of zero, the measures in the Proposed Rule that claim to reduce 
risk and severity of entanglement are weak and unreliable.  As explained further below, the proposed 
new Seasonal Restricted Areas are all too small and too short in duration, the rule does not go far 
enough to reduce vertical lines in the water, and it relies too heavily on weak rope and weak links.  Line 
reduction in the rule is accomplished by increasing trawl length (“trawling up”) and thus making 
remaining vertical lines more lethal; there is too much reliance on untested and unproven weak lines; 
and weak sleeves are not proposed in a way that makes them equivalent to weak line.   

 
Both preferred Alternative 2 and non-preferred Alternative 3 depend too heavily on untried, 

untested, and uncertain weak rope and weak sleeves to reduce risk to right whales.  To justify the use of 
weak rope, NMFS states in the DEIS that “consideration of weak line was largely based on Knowlton et 
al. (2016) findings that no ropes retrieved from entangled right whales of all ages had breaking strengths 
that were below … 1,700 lbs.”42  NMFS states that this one paper therefore “suggests they can break 
free from these weaker ropes and thereby avoid a life-threatening entanglement.”  The rule also cites the 
Arthur et al. (2015) paper that studied axial locomotor muscle morphology in right whales.43  The 
authors of this paper “suggested that the maximum force output for a large right whale is likely 
sufficient to break line at that breaking strength.”44  NMFS does not analyze or address risks of low-
breaking strength lines to smaller juvenile or adult whales or calves, or to whales that may be in a 
weakened condition.  NMFS also recognizes that the likelihood that a whale would break free from 
entanglement in 1700-pound breaking strength rope or sleeves is complicated by and “somewhat 
dependent on the complexity of the gear configuration.”45  There are fewer than 360 right whales left in 
the world.  NMFS cannot rely on measures that only suggest risk reduction may occur, and ropes where 
whales are likely to break free, depending on the gear configuration.  The efficacy of weak rope and 
weak sleeves to actually reduce risk to whales on the water is at best uncertain.  Reliance on limited 
studies providing the mere suggestion that measures will reduce risk does not provide the certainty 
required in this case under the MMPA.  Weak rope and weak insertions should only be used only 
alongside other more reliable measures that will reduce entanglement risk, such as closures to vertical 
line in areas of co-occurrence, and transition to ropeless fishing in federal waters. 

 
Non-Preferred Alternative 3, though stronger in some measure, will not reduce mortalities and 

serious injuries to effectively zero.  Even though it is arguably the most protective alternative, at its most 
                                                 
42 See DEIS at 3-64.; Knowlton, et. al., 2016. Effects of fishing rope strength on the severity of large whale entanglements. 
Conserv Biol 30:318-328. 
43 Arthur, et. al., 2015. Estimating maximal force output of cetaceans using axial locomotor muscle morphology. Marine 
Mammal Science 31:1401-1426  
44 See DEIS at 3-64 (Emphasis added) 
45 November 2020, NMFS Draft Environmental Impact Statement for Amending the Atlantic Large Whale Take Reduction 
Plan: Risk Reduction Rule Volume 1. P. 3-64 (Emphasis added).; van der Hoop, et. al. 2017. Predicting lethal entanglements 
as a consequence of drag from fishing gear. Marine Pollution Bulletin 115:91- 104.  
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stringent it still averages a risk reduction of only 72.6 percent.46  As in Alternative 2, Alternative 3 relies 
too heavily on 1700-pound weak rope and weak sleeves, which are only theoretically effective, 
rendering their ability to reduce risk and entanglement mortality and serious injury unreliable and 
theoretical.  The closures proposed in Alternative 3 area also inadequate.  While the Large South Island 
Restricted Area appears to be of adequate size in Alternative 3, it is in place for only three or four 
months of the year (February, March, April and possibly May).  Over the last several years, right whales 
have been present in waters south of Martha’s Vineyard and Nantucket in all months.  Data used to 
create dynamic vessel speed restrictions to protect right whales demonstrate this, and in fact, NOAA 
used Dynamic Area Management to encourage reduced vessels speed in this area in every surveyed 
month of 2020 (there were no surveys mid-March through late August because of the COVID-19 
pandemic) and for most of 2021 thus far.  NOAA’s proposal to close this area to vertical lines for only 
three or four months is not supported by the best available science.  The LMA1 Restricted Area and the 
Georges Basin Restricted Area are also both too small and too short in duration.  The areas and months 
selected for all these closures are not precautionary enough in time and space to account for whale 
sightings that have occurred in the recent past, nor for the potential of right whales to be in New England 
waters in the future.  As explained in more detail in section II.i. below, larger and longer vertical line 
closures have been proposed by Pew and others and should be analyzed and proposed by NMFS.   

 
The vertical line reduction measure that caps the number of buoy lines at 50 percent of the 

average baseline numbers (2017) in all federal waters would significantly help to reduce risk outside of 
restricted areas but appears to be limited to LMA1 and LMA2 (Pages 3-52 and 3-56 have conflicting 
information), instead of applying to all federal and state waters.  Additionally, the process by which that 
vertical line reduction is accomplished is left to the states and could ultimately result in more trawling-
up, making existing lines more lethal.  We support reducing vertical lines by 50 percent in all federal 
and state waters using a variety of tools, and NMFS should propose an alternative that achieves this 
target to accomplish the legally-necessary revised risk reductions.   
 

The proposed rule also fails to comply with NEPA, which requires that NMFS “objectively 
evaluate all reasonable alternatives” to the proposed action, which are defined as those alternatives that 
substantially meet the agency’s purpose and need for the action.47  NMFS rejected several reasonable 
measures that were proposed during scoping that would have conferred considerable entanglement risk 
reduction because they were deemed “unpopular with stakeholders.”48  This reasoning does not 
demonstrate the “objective evaluation” of an alternative required under NEPA, and does not constitute a 

                                                 
46 See DEIS at 3-69. 
47 42 U.S.C. §4332(C).  Because the analysis of alternatives “is the heart of the environmental impact statement,” 40 C.F.R. § 
1502.14, agencies cannot give it mere passing attention; instead, they must “[r]igorously explore and objectively evaluate all 
reasonable alternatives.” Id. at. § 1502.14(a). 40 C.F.R. § 1502.13. Reasonable alternatives include those that are practical or 
feasible from the technical and economic standpoint and using common sense, rather than simply desirable from the 
standpoint of the Agency or affected industry. Council on Environmental Quality, 40 Most Asked Questions. Question 2a.  
Courts have explained that an agency’s choice of alternatives must be “evaluated in light of [its reasonably identified and 
defined] objectives; an alternative is properly excluded from consideration in an environmental impact statement only if it 
would be reasonable for the agency to conclude that the alternative does not ‘bring about the ends of the federal action.’” See 
e.g., City of Alexandria, Va. v. Slater, 198 F.3d 862, 867 (D.C. Cir. 1999) (quoting Citizens Against Burlington, Inc. v. 
Busey, 938 F.2d 190, 195 (D.C. Cir. 1991). NEPA requires agencies to provide a “full and fair discussion of significant 
environmental impacts and . . . inform decision makers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment.” 40 C.F.R. § 1502.1. 
48 See DEIS at 3-78 to 3-82. 

https://www.energy.gov/sites/prod/files/2018/06/f53/G-CEQ-40Questions.pdf
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legally valid reason for rejecting an otherwise viable alternative.49  In particular, NMFS should analyze 
additional vertical line closures, more widespread vertical line reductions through the use of single 
endlines on trawls or trap reductions, the use of dynamic management areas, and increased use of 
ropeless gear in the short term, all of which were proposed during scoping.  

 
The final rule must reduce mortalities and serious injuries to effectively zero.  None of the 

alternatives analyzed in the DEIS include the measures necessary to achieve the purpose and need for 
this action, or to otherwise bring the fishery into compliance with the MMPA, ESA, and other applicable 
law, even though many more additional management alternatives were proposed over the three years 
that NMFS has been developing this rulemaking.  Many stakeholders have brought ideas and 
alternatives to the agency during this time, through Take Reduction Team meetings and sub-committees, 
state-level public meetings and hearings, two emergency action petitions, and through NMFS’s official 
scoping comment period in 2019.  Efforts to draft the current Proposed Rule officially started at the 
October 2018 Take Reduction Team meeting where members considered potential take reduction 
measures that would eventually be used in the scoping document published in August 2019.50  Since that 
meeting in October 2018, there have been eight documented entanglement mortalities and serious 
injuries discovered in U.S. waters alone and another one in Canada.51  According to the best available 
science, these nine whales are only 29 percent of the total,52 meaning that there have likely been another 
31 undocumented entanglement mortalities in that timeframe.  The measures in the Proposed Rule must 
be much stronger to reach the level of entanglement mortality and serious injury reduction necessary to 
comply with the MMPA and ESA, and to recover the North Atlantic right whale population.  
 

II. NMFS must propose a new rule with one or more alternatives that immediately reduce 
annual mortality and serious injury in the American lobster fishery to zero, and that 
transition the fishery in all federal waters to ropeless gear in 5 years.  To achieve this, at 
least one alternative should include measures that would:   
 

i. Implement restricted areas that prevent co-occurrence of whales and vertical 
lines   

 
In the new proposed rule NMFS should analyze, include, and prefer an alternative that creates a 

year-round closure with the boundaries of the Large South Island Restricted Area in the current non-
preferred Alternative 3, three seasonal rolling closures in the Gulf of Maine as describe below, and the 
LMA One closure offered in the Proposed Rule.  The Pew Petition proposed a year-round closure with 
boundaries very similar to the Large South Island Restricted Area closure in Alternative 3 of the 
Proposed Rule.  Additional detailed support for the Large South Island Restricted Area closure and the 
Gulf of Maine seasonal closure is provided in the Pew Petition.53   

                                                 
49 40 CFR 1502.14(a) and (b) stating that NMFS must “(a) Rigorously explore and objectively evaluate all reasonable 
alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been 
eliminated, [and] (b) Devote substantial treatment to each alternative considered in detail including the proposed action so 
that reviewers may evaluate their comparative merits.” 
50 Oct. 2019. NMFS Final Key Outcomes Memorandum, Atlantic Large Whale Take Reduction Team Meeting. 
51 NOAA North Atlantic right whale unusual mortality event. 
52 2021 Pace et. al. Cryptic mortality of North Atlantic right whales. Conservation Science and Practice. 
53 Petition for Interim and Permanent Rulemaking Implementing Closures to Vertical Line Trap/Pot Gear Fishing Necessary 
to Protect North Atlantic Right Whales, The Pew Charitable Trusts, submitted to Secretary of Commerce on June 18, 2020. P 
16-34. 

https://media.fisheries.noaa.gov/dam-migration/alwtrt_kom_oct_2018.pdf
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2021-north-atlantic-right-whale-unusual-mortality-event
https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.346
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Figure 1: All proposed closures in the Pew Petition for Emergency Action.54 
 

1. The Large South Island Restricted Area in Alternative 3 should be 
implemented year-round 

 
The Large South Island Restricted Area closure in the Proposed Rule, and the similar closure 

proposed in the Pew Petition, covers more co-occurrence of right whales and vertical line gear than any 
other area in the Northeast.55  The boundaries of Large South Island Restricted Area proposed in 
                                                 
54 The vertical closure proposed south of Martha’s Vineyard and Nantucket is bases on whale sightings in that area provided 
by the North Atlantic Right Whale Consortium, “Scientific Sightings Database” (2017-2018), (March 11, 2020); NOAA; 
Natural Earth; U.S. Census Bureau. NOAA Fisheries. Scientific Sightings Database. The North Atlantic right whale sightings 
data on the NOAA website is continually updated and authenticated.  The Secretary should consider the most current and up 
to date sightings data available when making a determination regarding the emergency action request in this petition. Raw 
sighting data from the NARWC database are not effort-corrected and the management documents in which they are used are 
not peer reviewed. Distributional patterns based on these data are likely to be biased by where, and when, surveys were 
conducted.  The areas and months selected for vertical line closures in the Gulf of Maine are based on the mapping by Kraus, 
et. al. using NARWC data, the Record, et. al. data and map, whale watch data, and the Roberts, et. al., habitat-based cetacean 
density maps reproduced below. 
55 See Pew Petition at X-X. 

https://fish.nefsc.noaa.gov/psb/surveys/MapperiframeWithText.html
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Alternative 3 should be implemented, but this restricted area should be year-round as opposed to only 
February 1 through April 30 as suggested in Alternative 3.56  While the densest aggregations of right 
whales occur in this area in late fall, winter, and early spring, right whales are present year-round.57  
Throughout 2019, NMFS implemented voluntary vessel speed restrictions, referred to as “Dynamic 
Management Areas” (“DMAs”), in this area to reduce risk of ship strikes to right whales.  Aerial surveys 
were conducted to determine the presence of right whales and right whale aggregations.  Aggregations 
were identified and in 2019, NMFS created DMAs in this area almost every month of the year.58   

 
2019 Right Whale DMAs 
Month Day Number of Right Whales Location 
January 2 53 South of Nantucket 
 15 100 South of Nantucket 
 27 20 South of Nantucket 
February 4 11 South of Nantucket 
 19 19 South of Nantucket 
March 1 10 South of Nantucket 
 13 15 South of Nantucket 
 28 6 South of Nantucket 
April 7 15 South of Nantucket 
 23 3 Southwest of Martha’s Vineyard 
 29 3 South of Martha’s Vineyard 
May 7 4 Southwest of Martha’s Vineyard 
 14 4 South of Martha’s Vineyard 
 15 4 South of Nantucket 
 16 5 Southeast of Nantucket 
 22 15 Southwest of Martha’s Vineyard 
 25 9 South of Nantucket 
July 15 3 South of Nantucket 
 25 7 South of Nantucket 
August 3 10 South of Nantucket 
 12 9 South of Nantucket 
 30 19 Southeast of Nantucket 
September 9 7 Southeast of Nantucket 
November 9 3 Southeast of Nantucket 
 19 UNK Southeast of Nantucket 
December 12 8 South of Nantucket 
 29 14 South of Nantucket 

 
Year-round right whale sightings continued in this area in 2020, reflected by DMAs based on the 

presence of multiple whales through December 2020.59  NMFS’ right whale aerial surveillance was 
suspended on March 20, 2020 because of the coronavirus health pandemic, but were resumed in mid-

                                                 
56 See DEIS at 3-57. 
57 NMFS Island and MA 2019 and 2020 Dynamic Management Areas Spreadsheet. 
58 Id. 
59 Id. 
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August 2020.60  It is clear from the survey data that both Alternative 2 and Alternative 3 would 
inadequately protect right whales in this area if a buoy line closure was limited to the size of the 
Massachusetts South Island Restricted Area in Alternative 2 or only in place for February 1 through 
April 30, or even if extended through May as in Alternative 3.   
 
2020 Right Whale DMAs 
Month Day Number of Right Whales Location 
January 22 58 South of Nantucket 
 31 50 South of Nantucket 
February 9 14 South of Nantucket 
 20 8 South of Nantucket 
March 2 66 South & southeast of Nantucket 
 12 13 South & southeast of Nantucket 
March-August   Surveys stopped due to COVID 
August 31 8 South of Nantucket 
September 14 7 South of Nantucket 
 24 4 South of Nantucket 
October 4 3 South of Nantucket 
 19 6 South of Nantucket 
 31 4 South of Nantucket 
November 15 4 Southeast of Nantucket 
 17 Acoustic Southeast of New York City 
 20 Acoustic Southeast of Atlantic City 
 29 3 Southwest of Nantucket 
 30 Acoustic Southeast of New York City 
December 7 Acoustic Southeast of Atlantic City 
 9 Acoustic Southeast of New York City 
 14 4 Southeast of Nantucket 
 20 Acoustic Southeast of New York City 
 20 Acoustic Southeast of Atlantic City 
 30 7 South of Martha’s Vineyard 
 31 Acoustic West of Martha’s Vineyard 
January 8 8 South of Martha’s Vineyard 
 9 Acoustic East of Atlantic City 
 13 Marine SP Monitor East of Atlantic City 
 14 3 East of Atlantic City 
 15 Acoustic Southeast of New York City 
 15 15 Southeast of Nantucket 
 19 Acoustic Southeast of Atlantic City 
 25 Glider East of Boston 
 31 5 South of Nantucket 

 

                                                 
60 Email communication with T. Cole, Northeast Fisheries Science Center, on Monday, June 8, 2020. 
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In addition, support for making the restricted area year-round is provided by modeling of the 
preferred prey for right whales, late-stage Calanus finmarchicus,61 a lipid-rich copepod and high energy 
food source.  The location of Calanus finmarchicus is viewed by scientists as an indicator and predictor 
of the location of high concentrations of right whales.62  Plankton research identified the area south of 
Martha’s Vineyard and Nantucket as a right whale feeding area, making this habitat particularly 
important for right whale growth, reproduction, and survival.63  (See: Figure 2 below) 

 
Figure 2: 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal 

influence of prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155. 
 
 Additional detailed support for making the proposed Large South Island Restricted Area year-
round is provided in the Pew Petition.64   
 

2. In the Gulf of Maine NMFS should implement three seasonal restricted 
areas as described below (and previously proposed in the Pew Petition for 
Emergency Action) and the LMA 1 closure offered in the Proposed Rule 

 
In the Gulf of Maine, NMFS should implement the three rolling seasonal restricted areas 

proposed in the Pew Petition for Emergency Action, (See: Figure 1), and the Proposed LMA One 
Restricted Area contained in DEIS Alternative 3.   

 
Downeast Summer Closure (Aug 1-Oct 31): This area includes, among other important areas, the waters 
surrounding Mount Desert Rock, a 3.5-acre island, including all state waters surrounding the Rock, and 

                                                 
61 2019. Record, et. al. Rapid Climate-Driven Circulation Changes Threaten Conservation of Endangered North Atlantic 
Right Whales, p. 163. Oceanography. 
62 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155 (2012); Record, et. al. Rapid Climate-Driven 
Circulation Changes Threaten Conservation of Endangered North Atlantic Right Whales, p. 163. (2019) Oceanography. 
63 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155. 
64 Petition for Interim and Permanent Rulemaking Implementing Closures to Vertical Line Trap/Pot Gear Fishing Necessary 
to Protect North Atlantic Right Whales, The Pew Charitable Trusts, submitted to Secretary of Commerce on June 18, 2020. p 
16-23. 

https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
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the Inner and Outer Schoodic Ridges.  These are areas that have a long-term, demonstrated presence of 
right whales during the summer and early fall months.  This proposed closure is located 8-10 miles 
offshore from the exemption line, predominantly in waters where the depth drops from 300 to 600 feet 
of water.  At this shelf break there is significant upwelling, and this higher level of productivity attracts 
whales to feed.   
 
Western Gulf of Maine Spring Closure (May 1-July 31): This area in the south-western Gulf of Maine 
has a long history of right whale presence.  Importantly, it has been identified in recent scientific 
research as an area where late-stage C. finmarchicus abundance is increasing in late spring,65 and thus 
will likely continue to be an important feeding area for right whales.  Jeffrey’s Ledge is a submerged 
plateau located about 20 to 25 miles off the coast of New Hampshire, that comes within 5 miles of Cape 
Ann, Massachusetts and extends north to the waters off southern Maine.  Jeffrey’s Ledge rises as much 
as ~150 meters above adjacent basins (i.e., Scantum Basin or Wilkinson Basin) to depths less than 50 
meters from the surface of the water on the ridge top.  Its total length is over 60 miles in a north-
northeast to south-southwest axis, and generally is only 3 to 6 miles wide with an approximate 12-mile 
maximum width.  The significant upwelling in the Jeffery’s Ledge area brings nutrients to the surface 
that create large blooms of plankton, resulting in a well-known feeding ground for many species of large 
whales, including right whales.  
 
Offshore Migration Closure (Oct 1-April 30): The northern section of LMA3 is a migratory corridor for 
right whales in fall and spring months.66  The area extends from Jordan Basin in the north at the entrance 
to the Bay of Fundy to Wilkinson Basin in the south, nearly bordering the Stellwagen Bank National 
Marine Sanctuary.  These basins include some of the deepest areas of the Gulf of Maine, with water 
depths of over 900 feet.  This closure extends approximately 150 miles in length and includes very 
productive areas where shallow waters drop quickly into deeper waters creating strong upwelling and 
feeding opportunities for whales in transit.  This area also includes waters in the central Gulf of Maine, 
including Cashes Ledge and Outer Falls, where there is a year-round presence of right whales, including 
as many as 75 right whales recorded in the winter months of 2004-2008.67 
 
LMA One Restricted Area (approximately 30 nmi/55.6 km offshore) spanning Maine Lobster Zones C, 
D, and E (Oct 1 through February 28).  The DEIS analysis supports the creation of this seasonal closure 
from October through February.  The hot spot analysis shows that right whales and buoy lines co-occur 
in this area during the identified months, thus it is likely that a vertical line closure here would result in 
entanglement risk reduction.  As described in the DEIS, recent gliders operating in offshore Maine 
waters during December and January in 2018 and 2019 detected the presence of right whales, with 
positive detections within an area in the season and within nearly identical boundaries selected with 
NMFS’s decision support tool.  These recent detections coincide with the area that had been identified 
as a potential winter breeding ground from 2002 to 2008 (Cole et al. 2013).  
 

                                                 
65 2019. Record, et. al. Rapid Climate-Driven Circulation Changes Threaten Conservation of Endangered North Atlantic 
Right Whales, p. 164. Oceanography. 
66 September 19, 2019. Scientists Letter from Kraus, et. al. to Senator Susan Collins (Appendix 1).  Reproduced with 
permission from authors. Monthly Maps October through May.  
67 2013. Cole, et. al. Evidence of a North Atlantic right whale Eubalaena glacialis mating ground. Endangered Species 
Research. p. 5.  

https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://www.int-res.com/articles/esr_oa/n021p055.pdf
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ii. Implement a dynamic management system to create closures outside of 
restricted areas and allow for real-time flexibility in protections when whales 
are detected 

 
NMFS should implement a dynamic management system allowing temporal extension of 

spatially static closures and implementation of other temporary closures to vertical line trap/pot gear 
when right whales are present.  A table in the DEIS states that an alternative labeled “Create dynamic 
closures” was considered but rejected because it is “not currently feasible with regulatory process.”68  
No analysis or further explanation is provided.  As explained below, NMFS’s conclusion simply isn’t 
accurate.  NEPA requires that a broad range of all reasonable alternatives that will bring about the 
purpose and need for the action be analyzed in the DEIS and considered by the agency.  A dynamic 
management system that temporally extends spatially static closures and closes other areas to vertical 
lines when right whales are present could help reduce serious injury and mortality from entanglements 
in the American lobster fishery and help mitigate impacts to fishermen by leaving these areas open to 
fishing at all other times of the year.  NMFS’s failure to analyze and consider dynamic management 
does not comply with NEPA and misses an opportunity to help reduce right whale entanglements while 
minimizing the impacts to fishermen.   

 
Geographically static restricted areas in consistent “hot spots” of co-occurrence, like those 

proposed above, are necessary.  However, these should be combined with dynamic closures so that 
effective measures to separate vertical lines from right whales can be implemented in all relevant U.S. 
waters, in order to account for variations in whale presence due to migration, feeding, or other factors 
affecting their distribution.  Dynamic management can also serve to protect the right whale population 
as their range shifts in response to climate change.  Effectively managing the risks posed by trap/pot 
fishing gear to right whales requires at least one management tool that provides flexibility to adjust 
protections in space and time as unpredictable shifts in right whale presence occur.   
 

The U.S. dynamic management system should be modeled after the system currently being used 
effectively in Canadian waters to reduce co-occurrence of right whales and trap/pot gear that can result 
in entanglement.  In Canadian waters where trap/pot gear and whales have a high likelihood of co-
occurrence, the Government of Canada has created a system for triggered temporary and season-long 
closures.  “If one or more right whales are detected in these areas, a defined area around the geographic 
position of the detection will be closed for 15 days. Closures could extend beyond 15 days if whales 
remain in the area.”69  If right whales are spotted in an area more than once in 15 days, the area will be 
closed until the end of the fishing season.  This approach should be adjusted as appropriate for the U.S. 
American lobster fishery and should be properly scoped and analyzed by NMFS. 

 
Dynamic management is already being implemented in U.S. waters, including in Cape Cod Bay 

to allow the temporal extension of the seasonal February 1 – April 30 fishing closure to protect right 
whales from entanglements.  The Cape Cod Bay closure was extended until mid-May in 2017, and again 
in 2019 because of right whale presence in the bay.  The Massachusetts Department of Marine Fisheries 
has revised state regulations to allow themselves the flexibility to extend the closure “as reasonably 
necessary to protect right whales from injury and mortality if they persist in the area after April 30.”70  

                                                 
68 See DEIS at 3-79. 
69 See DFO. 2021 Fishery Management Measures. North Atlantic Right Whales.   
70Large Whale seasonal Trap Gear Closure Task Force. 

https://www.dfo-mpo.gc.ca/fisheries-peches/commercial-commerciale/atl-arc/narw-bnan/management-gestion-eng.html
https://www.mass.gov/orgs/large-whale-seasonal-trap-gear-closure-task-force


Pew letter on ALWTRP Proposed Rule March 2021 

19 | P a g e  
 

Cape Cod Bay only opens to fishing once right whales are confirmed to have left the area.  Dynamic 
management to limit entanglement is also used in U.S. trap/pot fisheries on the west coast.71  The 
Dungeness crab fishery evaluates the presence of humpback whales, blue whales, and leatherback sea 
turtles from November 1 – July 1 to mitigate entanglement risk.  Information on whale and turtle 
presence is evaluated by a working group that can recommend in-season changes to management 
measures that may include “season delay, area closures and crab trap (pot) reductions during spring 
months.”72   
 

NMFS should implement a similar dynamic management system for closures in federal waters at 
least between the New York/New Jersey state line and the Hague Line, although extending the system 
into waters further south should also be considered.  Although some fishermen have criticized dynamic 
management closures claiming it is difficult to quickly and efficiently remove heavy offshore trap 
trawls, the implementation of dynamic management closures in similar fisheries elsewhere demonstrates 
that these obstacles can be overcome.  In fact, these obstacles must be overcome given the severely 
endangered status of right whales and the strong desire to continue the fishery in some capacity.  
Provisions protecting fishermen’s safety, particularly in bad weather, should be built into the system.  
Moreover, in the long-term these concerns about dynamic management can be overcome by 
transitioning the offshore fishery in federal waters to ropeless gear over the next five years.  
 

A full NEPA analysis of a dynamic management system for closures as part of the new proposed 
rule would provide a more complete exploration of industry and regulatory concerns and would help 
identify solutions so that the benefits of added flexibility from dynamic management could be realized.   

 
iii. Eliminate 50 percent of all vertical lines in federal and state waters  

 
The greatest entanglement risk reduction comes from removing vertical lines from the water 

column, which can be achieved in numerous ways.  As part of a new alternative to reduce mortality and 
serious injury to right whales to effectively zero, NMFS should implement an overall 50 percent 
reduction in vertical lines in all state and federal waters outside the closures through endline removal 
and trap reduction.  While the DEIS analyzed the use of limited closures and extending the length of 
trawls in order to reduce vertical lines, the alternatives do not analyze other measures to reduce vertical 
lines, such as trap reductions or the use of a single endline on trawls, or more quickly transitioning to 
ropeless fishing. 

 
 Preferred Alternative 2 accomplishes vertical line reduction through increased “trawling up” 

requirements that primarily were recommended by individual states.  In non-preferred Alternative 3 
NMFS requires a 50 percent vertical line reduction in all federal waters in LMA 1 and 2, but the method 
of achieving 50 percent trap reduction remains undefined in the Proposed Rule making it impossible to 
know what the real risk reduction will be.73  Because of the severe risk to right whale survival posed by 
entanglement, and the need to ensure that measures proposed will achieve their intended risk reduction 
targets, NMFS should propose and analyze specific measures, many of which were suggested already by 
stakeholders during scoping and other public meetings.     

 

                                                 
71 September 25, 2019. California Department of Fish and Wildlife. Reducing the Risk of Marine Life Entanglement. 
72 September 25, 2019. California Department of Fish and Wildlife. Reducing the Risk of Marine Life Entanglement. 
73 See DEIS at 3-54 to 3-57.  

https://cdfwmarine.wordpress.com/2019/09/25/reducing-the-risk-of-marine-life-entanglement/
https://cdfwmarine.wordpress.com/2019/09/25/reducing-the-risk-of-marine-life-entanglement/
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NMFS should ensure that the 50 percent reduction in endlines is achieved in each lobster 
management area through trap reduction, or by requiring that trawls use only one endline, or the use of 
ropeless gear.  NMFS has already required the lobster industry to increase the length of trawls in 
previous changes to the ALWTRP,74 without a clearly successful reduction in risk to right whales.  
There are risks associated with creating longer, heavier trawls, both for human safety and vessel 
operation, as well as the impacts on entanglement severity with the subsequent heavier breaking strength 
needed to haul up longer trawls.75  The reliance in this Proposed Rule on requiring longer trawls in 
many places is not a reliable risk reduction tool.  Also, reducing vertical lines through trap reductions or 
fishing with one endline may be more financially and operationally manageable than trawling up for 
small operations that typically fish close to shore. 

 
iv. Require all remaining vertical line to be 1700-pound or less breaking 

strength rope or equivalent weak insertions  
 

Alternatives in a new proposed rule should analyze and propose the requirement that all vertical 
line used in trap/pot fishing be 1700-pound breaking strength, or equivalent insertions, placed at 
intervals that ensure functionality.  This requirement should be in place for the next five years while the 
fishery moves to using primarily ropeless gear, and then should be phased out in all areas that transition 
to ropeless fishing.  The 1700-pound breaking strength requirement should remain in place for any areas 
where vertical lines continue to be used, such as in state waters outside of closures, in stowed-rope 
buoyless systems, or hybrid trawls with one endline.  
 

v. Transition the federal trap/pot fishery to ropeless fishing gear by eliminating 
the use of vertical line trap/pot gear in all federal waters within five years. 

 
For the next five years, NMFS must proactively address gear conflicts, enforcement concerns, 

permitting, cost to industry and any other issues that arise, to ensure that the American lobster fishery 
can transition much of its operation to ropeless gear.  During these five years, ropeless gear should be 
prioritized for use in all of the closures listed above, as these closures are only intended to prohibit 
fishing with vertical buoy lines, and ropeless gear systems store buoy lines on the ocean floor or do not 
use buoys or line at all.  At the end of five years, fishing with vertical line should be prohibited in all 
federal waters. 

 
The use of ropeless gear – also called buoyless gear or bottom-stowed rope – is increasing on 

both the east and west coast of the U.S. and Canada.76 Numerous opportunities for the fishing industry 
to test this gear in the U.S. lobster fishery have been made available through grants from NMFS and 
private foundations.77 Exempted fishing permits and letters of authorization have been obtained by 
lobster fishermen in state and federal waters in the U.S. and work is ongoing to address both operational 

                                                 
74 NOAA,  Taking of Marine Mammals Incidental to Commercial Fishing Operations; Atlantic Large Whale Take Reduction 
Plan Regulations, Federal Register, Vol. 79, No. 124, Friday, June 27, 2014. 
75 Comments were given to this effect by many stakeholders, both from the fishing industry as well as marine mammal 
scientists and disentanglement experts, at NOAA’s virtual public hearings associated with this proposed rule, held on 
February 16, 17, 23 and 24, 2021.  
76 2020 Ropeless Consortium Annual Meeting, Virtual Event, October 26, 2020. https://ropeless.org/2020-annual-meeting/. 
Abstracts, links to presentations, and meeting notes available.  
77 Id. 

https://ropeless.org/2020-annual-meeting/
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feasibility as well as interoperability and gear conflict issues.78 NMFS must take a leadership role in 
addressing these issues and aggressively move towards solutions by working with the industry with 
input from engineers, gear developers, conservation groups, and others to ensure ropeless gear is 
operationally feasible in this fishery. 

 
III. Take emergency action under the MMPA, ESA, and Magnuson-Stevens Fisheries and 

Management Act (MSA) implementing a year-round vertical line closure south of 
Martha’s Vineyard and Nantucket and three seasonal vertical line closures in the Gulf 
of Maine, and any other measures necessary to reduce entanglement in trap/pot gear in 
all U.S. waters to zero, until a new proposed rule is developed and a final rule 
implemented that reduces mortalities and serious injuries in the American lobster 
fishery to zero PBR, and otherwise fully complies with the MMPA, ESA and all other 
applicable law.  Without this action, NMFS would be left with no choice but to prohibit 
all fishing with vertical line trap/pot gear until such a final rule is implemented or the 
North Atlantic right whale has recovered. 

 
The MMPA mandates that the Secretary and NMFS take Emergency Action to protect the 

endangered North Atlantic right whale.   Under Section 118 of the MMPA, “[i]f the Secretary finds that 
incidental mortality and serious injury of marine mammals is having, or is likely to have, an immediate 
and significant adverse impact on a stock or species, the Secretary shall…prescribe emergency 
regulations to reduce incidental mortality and serious injury in that fishery.”1  Section 101 provides a 
more specific emergency action mandate applicable to endangered or threatened species.  This section 
provides that if during the course of the commercial fishing season the Secretary determines that the 
level of incidental mortality or serious injury from an authorized commercial fishery has resulted, or is 
likely to result, in an impact that is “more than negligible” on an endangered or threatened marine 
mammal species or stock, the Secretary “shall use the emergency authority granted under section [118] 
of [the MMPA] to protect such species or stock, and may modify any permit granted under this 
paragraph as necessary.”1  In the case of a species for which a take reduction plan is in effect, such 
emergency regulations shall, consistent with such plan to the maximum extent practicable, reduce 
incidental mortality and serious injury in that fishery.  As described above, and in the Pew Petition, there 
is no question that the American lobster fishery is having a more than negligible impact on right whales. 

 
The Pew Petition for emergency action proposes year-round and seasonal restricted areas that 

would significantly reduce the co-occurrence of right whales and vertical line trap/pot gear in areas of 
high whale density south of Martha’s Vineyard and Nantucket islands, and in Gulf of Maine offshore 
waters. (See above Figure 1).  NMFS must implement these vertical line closures, and any additional 
measures, as a means to protect right whales and significantly reduce the number of mortalities and 
serious injuries from entanglement toward zero until a final rule that fully complies with the MMPA, 
ESA, and other applicable law is implemented.  The Pew Petition also recommends that NMFS provide 
for the use of ropeless gear in these areas as part of the emergency action.  It also recommends that the 
Secretary use emergency authority under the ESA and the Magnuson-Stevens Fishery Conservation and 
Management Act so that the emergency measures can remain in place beyond the maximum 270 days 
provided for under the MMPA.  If NMFS does not implement emergency action immediately protecting 
right whales from death and serious injury in the lobster fishery, and propose a rule that brings take to 

                                                 
78 Id. 
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zero, NMFS is left with no other option other than prohibiting all vertical line fishing until the North 
Atlantic right whale has recovered and is no longer in danger of extinction. 
 

* * * * * * * * * * * * * * * *  
 

There are now fewer than 360 North Atlantic right whales left on Earth and they have been dying 
at an estimated rate of 24 whales per year – a rate that far exceeds the sustainable level.  NMFS must 
seize this opportunity to implement strong, durable measures that will reduce incidental mortality and 
serious injury of right whales in the American lobster fishery below the PBR, which is effectively zero 
for the fishery.  The Proposed Rule does not include alternatives that even approach this threshold, and 
fails to meet MMPA, ESA, and other applicable legal requirements.  Thus, it should be withdrawn so 
that a new proposed rule can be developed that will meet all legal requirements and prevent extinction of 
the right whale.  Until such a final rule is implemented, NMFS must take immediate emergency action, 
as required by law, establishing significant and meaningful closures to vertical line fishing year-round 
south of Martha’s Vineyard and Nantucket and seasonally in the Gulf of Maine, as well as any other 
measures necessary to bring incidental mortality and serious injury of right whales in this fishery to 
levels approaching zero.   

 
Failure to take decisive action now to ensure the recovery of the North Atlantic right whale will 

forever be viewed as a major factor contributing to the extinction of this iconic species.   
 
Sincerely, 
 

 
 
 
Peter Baker 
Director, Northern Oceans Conservation 
The Pew Charitable Trusts 
 
(508) 641-4064 
pbaker@pewtrusts.org  
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The Honorable Wilbur L. Ross Jr. 
Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Ave., NW 
Washington, DC 20230 
 
June 18, 2020 
 
Re:  Petition for Interim and Permanent Rulemaking Implementing Closures to Vertical Line 

Trap/Pot Gear Fishing Necessary to Protect North Atlantic Right Whales  
 
Dear Secretary Ross, 
 
The Pew Charitable Trusts hereby petitions the Secretary of Commerce pursuant to Section 553 of the 
Administrative Procedure Act (“APA”).1  The Petitioner requests that the Secretary carry out his 
mandatory duty under the Marine Mammal Protection Act (“MMPA”), as well as use his authority under 
the Endangered Species Act (“ESA”) and Magnuson-Stevens Fishery Conservation and Management 
Act (“MSA”),2 to immediately promulgate interim regulations to protect the North Atlantic right whale 
from unlawful takes in the American lobster and Jonah crab fisheries, and initiate a rulemaking to make 
those regulations permanent.3  The right whale needs immediate help.  Its population is small and has 
been in decline since 2010.4  Human-caused deaths have been excessive since at least 2012, and there 
has been an extraordinary number of deaths since 2017.5  The leading cause of mortality for right whales 
is entanglement in fishing gear.6 
 

I. INTRODUCTION 
 
The situation for the North Atlantic right whale is dire.  North Atlantic right whales are listed as 
endangered under the ESA,7 and the population has been trending downward since 2010.8  Population 
models estimate that the population began to decline from an estimated 481 in 2011, to an estimated 428 

                                                 
1 Administrative Procedure Act, 5 U.S.C. § 553(e). 
2 Endangered Species Act 16 U.S.C. § 1533(b)(7); Marine Mammal Protection Act, 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g); 
Magnuson-Stevens Fishery Conservation and Management Act, 16 U.S.C. § 1855(c)(1). 
3 This Petition is submitted to Wilbur Ross in his official capacity as Secretary, the chief officer of the United States 
Department of Commerce (“Secretary”).  The Department is charged with overseeing the proper administration and 
implementation of the MMPA, ESA, and MSA, including the provisions of these Acts at issue in this rulemaking petition 
requiring the protection and conservation of marine mammals, endangered species, and fisheries. The Secretary has delegated 
responsibility to ensure compliance with these Acts to the National Oceanic and Atmospheric Administration (“NOAA”), a 
Department of Commerce agency, which in turn has sub-delegated that responsibility to the National Marine Fisheries 
Service (“NMFS”), a Commerce agency over whom NOAA maintains supervisory responsibility. 
4 Sept. 2019. DRAFT 2019 North Atlantic right whale (Eubalaena glacialis) Western Atlantic Stock Assessment, p. 134. 
5 NOAA Fisheries, 2017-2020 North Atlantic right whale unusual mortality event. 
6 2018. Sharpe, et. al. Gross and histopathologic diagnosis from North Atlantic right whale Eubalaena glacialis mortalities 
between 2003 and 2018; NOAA Fisheries, 2017-2020 North Atlantic right whale unusual mortality event. 
7 NOAA Fisheries. Species directory. North Atlantic right whale. 
8 Sept. 2019. DRAFT 2019 North Atlantic right whale (Eubalaena glacialis) Western Atlantic Stock Assessment, p. 134. 

https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
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individuals by the end of 2017.9  Since 2017 there have been 30 documented right whale deaths,10 while 
only 22 have been born,11 leaving approximately 400 whales in existence, with approximately 95 
reproductively viable females.12  Additionally, one of the 10 right whales calves born in the 2019-2020 
calving season was struck by a vessel, when only days old, and its survival is unlikely.13  All right whale 
deaths, where the cause of death is known, continue to be the result of entanglement in fishing gear or 
ship strikes.14  Nearly 90 percent of North Atlantic right whales have entanglement scars,15 and many 
have been entangled multiple times.16  The most recent scientific analysis using data from 2003 to 2018 
shows that 51 percent of known right whale deaths were caused by entanglements, thus entanglement 
continues to threaten the species.17   
 
In the U.S., the most critical threat of entanglement for right whales is from trap/pot gear in the 
American lobster and Jonah crab fisheries.18  (In these fisheries, a fishing vessel can operate under a 
single permit to catch either species. Some vessels and/or some trips target lobster, some target crab, and 
both use trap and pot gear with vertical lines.  Hereinafter, throughout this petition, we refer to the 
fisheries collectively as the “American lobster fishery,” and may also specify Jonah crab in times and 
places where crab is targeted.)  These fisheries continue to operate in the same areas of the ocean where 
right whales are present, with an out-of-date biological opinion and no incidental take statement, both of 
which are required by the ESA.19  Despite this, no actions have been taken by the United States to 
increase right whale protections since the upturn in right whale deaths began in 2017.  According to 
NMFS’ own analysis, over the past 20 years the level of serious injury and mortality from documented 
entanglements of right whales has exceeded what the agency estimates the population can sustain in 
every year except one (2013).20  From 2012-2016, the estimated level of known serious injury and 
mortality from entanglement of right whales in U.S. fisheries was almost triple the agency threshold.21  
Already in 2020, there have been two documented right whale entanglements off the coast of New 
England, one of which was a reproductively active female not expected to survive.22 
 
The MMPA states that the Secretary “shall use” emergency authority to protect an endangered species 
when the level of incidental mortality or serious injury from an authorized commercial fishery has 
resulted, or is likely to result, in an impact that is “more than negligible” on that species.23  Despite 

                                                 
9Id. 
10 NOAA Fisheries, 2017-2020 North Atlantic right whale unusual mortality event. 
11 NOAA Fisheries. North Atlantic right whale, Overview.  
12 July 3, 2019. NOAA Fisheries. Immediate Action Needed to Save North Atlantic Right Whales.  
13 NOAA, North Atlantic Right Whale calf injured by vessel strike; Anderson Cabot Center, Mother of injured calf is an 
extraordinary whale; Bo Petersen, Rare right whale calving off SC and Southeast not enough to ward off extinction, The Post 
and Courier, (Mar 24, 2020). 
14 2018. Sharpe, et. al. Gross and histopathologic diagnosis from North Atlantic right whale Eubalaena glacialis mortalities 
between 2003 and 2018.  
15 2012. Knowlton, et. al. Monitoring North Atlantic right whale Eubalaena glacialis entanglement rates: a 30 yr 
retrospective. p. 297. 
16  2012. Knowlton, et. al. Monitoring North Atlantic right whale Eubalaena glacialis entanglement rates: a 30 yr 
retrospective. p. 297. 
17 2018. Sharpe, et. al. 
18 March 2019. NOAA. Right Whale Incident Data 2010-2018. 
19 July 2014. NMFS. Biological Opinion. Endangered Species Act Section 7 Consultation on the Continued Implementation 
of Management Measures for the American Lobster Fishery [Consultation No. NER-2014-11076].  See also, CBD v. Ross, 
No. 118-cv-112, slip op. at 19, (D.D.C., April 9, 2020). 
20 April 26, 2019. NOAA Fisheries. Team Reaches Nearly Unanimous Consensus on Right Whale Survival Measures. 
21 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
22 January 31, 2020. Center for Coastal Studies. Entangled right whale resighted; conditions complicate disentanglement 
response; Feb. 28, 2020. NOAA Fisheries. Emaciated North Atlantic Right Whale Spotted Entangled off Nantucket. 
23 16 U.S.C. § 1371(a)(5)(E)(iii). 

https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
https://content.govdelivery.com/accounts/USNOAAFISHERIES/bulletins/24f4fc6
https://www.fisheries.noaa.gov/feature-story/north-atlantic-right-whale-calf-injured-vessel-strike
https://www.andersoncabotcenterforoceanlife.org/blog/mother-of-injured-whale-calf-is-an-extraordinary-whale/
https://www.andersoncabotcenterforoceanlife.org/blog/mother-of-injured-whale-calf-is-an-extraordinary-whale/
https://www.postandcourier.com/news/rare-right-whale-calving-off-sc-and-southeast-not-enough/article_aabc0d8e-6d1c-11ea-9ddc-1bc6d900e178.html
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/19_april_2019_trt_meeting.html
https://www.fisheries.noaa.gov/feature-story/team-reaches-nearly-unanimous-consensus-right-whale-survival-measures
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://www.fisheries.noaa.gov/feature-story/emaciated-adult-female-north-atlantic-right-whale-spotted-entangled-nantucket
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efforts by the region’s Atlantic Large Whale Take Reduction Team (“TRT”) over the past 20 years, the 
annual average level of documented take alone since 2012 far exceeds the MMPA’s legal threshold 
requiring the Secretary to take emergency action under the MMPA.24  The ESA also gives the Secretary 
broad authority to protect endangered species25 and specifically authorizes the Secretary to employ 
emergency action where there is “a significant risk to the well-being” of the listed species.26  Finally, the 
MSA provides the Secretary with broad authority to address emergency situations in a U.S. fishery that 
are negatively impacting an endangered species or a protected marine mammal.27  Given the steep 
downward trend in the right whale population resulting from human-caused mortality,28 imminent threat 
of additional entanglements in the American lobster and Jonah crab fisheries,29 and the delay in MMPA 
rulemaking resulting in likely two additional years before meaningful changes are implemented on the 
water protecting right whales,30 NMFS must act immediately to implement interim regulations in order 
to dramatically reduce the risk of entanglement of right whales in vertical line trap/pot gear, and help 
prevent the extinction of this iconic species.  
 
Specifically, petitioner requests that the Secretary: 
 

1. Immediately promulgate interim regulations under the MMPA,31 ESA,32 and MSA33 to 
establish closures for vertical line trap/pot gear fishing in the American lobster and Jonah 
crab fisheries,34 necessary to prevent the continued unlawful take of North Atlantic right 
whales, as follows and described in detail in Section IV below: 

                                                 
24 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team; 16 U.S.C. § 
1371(a)(5)(E)(iii). 
25 16 U.S.C §§ 1533(b)(7), 1538(a)(1)-(2). 
26 16 U.S.C. § 1533(b)(7). 
27 116 U.S.C. §§ 1854(a), (b), 1855(c), (d).  
28 2018. Sharpe, et. al. Gross and histopathologic diagnosis from North Atlantic right whale Eubalaena glacialis mortalities 
between 2003 and 2018; NOAA Fisheries, 2017-2020 North Atlantic right whale unusual mortality event; 2018 Pettis., et. al. 
North Atlantic right whale Report Card. 
29 April 20, 2019, TRT Meeting Risk Reduction Tool PPT; January 31, 2020. Center for Coastal Studies. Entangled right 
whale resighted; conditions complicate disentanglement response; Feb. 28, 2020. NOAA Fisheries. Emaciated North 
Atlantic Right Whale Spotted Entangled off Nantucket. 
30 Immediately preceding this Petition, NMFS disclosed another intended delay in the estimated publication of a proposed 
rule for public comment from July 2020 until late summer or early fall of 2020.  This disclosure contained in a court filing 
also indicates, we think optimistically, they anticipate a final rule will be complete by May 31, 2021. As acknowledged by 
NMFS, with all rulemaking, additional time is required for NMFS to analyze the comments, develop a final rule, get all 
required government approvals, respond to all responsive comments on the proposed rule, and then promulgate a final rule. 
See; United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 111, Federal Defendants’ 
Remedy Response Brief at 10-11 and Id. Doc 111-1, Fourth Declaration of Jenifer Anderson at ¶¶ 8-13.  In addition, in the 
past the Secretary has provided for a one-year implementation timeframe for industry to implement changes in the industry 
such as gear modifications. See: 79 Fed. Reg. 36585 (2014); and 72 Fed. Reg. 57103 (2007).  
31 Marine Mammal Protection Act, 16 U.S.C. §§ 1361-1389. 
32 Endangered Species Act, 16 U.S.C. §§ 1531-1544. 
33 Magnuson Stevens Fisheries Management and Conservation Act ,16 U.S.C. §§ 1801-1884. 
34 It is intended that fishing for all species using vertical line trap/pot gear through American Lobster and Jonah crab permits 
are covered by this petition.  Fishing with non-vertical line trap/pot gear, commonly referred to as “ropeless” gear, would not 
be covered under this petition, and could be permitted in the proposed closed areas.  The American lobster and Jonah crab 
fisheries are managed under a dual state and federal regulatory combination of authorities, whereby the Atlantic States 
Marine Fisheries Commission (ASMFC) manages these fisheries in state waters (0-3 nautical miles from shore) pursuant to 
separate American lobster and Jonah crab fishery management plans, and the National Marine Fisheries Service manages 
them in federal waters, from 3-200 miles from shore (the Exclusive Economic Zone), under the authority of the Atlantic 
Coastal Fisheries Cooperative Management Act.  Fishermen are able to fish for both species under a single federal or state 
American lobster permit  

https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/feature/d135p001.pdf
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
https://www.narwc.org/uploads/1/1/6/6/116623219/2018report_cardfinal.pdf
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://www.fisheries.noaa.gov/feature-story/emaciated-adult-female-north-atlantic-right-whale-spotted-entangled-nantucket
https://www.fisheries.noaa.gov/feature-story/emaciated-adult-female-north-atlantic-right-whale-spotted-entangled-nantucket
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(1) Immediately establish a Southern New England Year-Round Closure to all vertical 
line trap/pot gear fishing in the high right whale density area south of Martha’s 
Vineyard and Nantucket, in the northern half of Statistical Areas 526 and 537;  

(2) Immediately establish three Gulf of Maine Right Whale Seasonal Closures in waters 
south and east of Maine that are closed to all vertical line trap/pot gear fishing.  

2. Exercise his authority under the APA, MMPA, ESA, and MSA35 to initiate rulemaking to 
make the petitioned-for interim regulations permanent. 

II. STATUTORY AUTHORITY FOR THIS PETITION 
 
The petitioner submits this petition to the Secretary of Commerce pursuant to the Administrative 
Procedure Act, Marine Mammal Protection Act, Endangered Species Act, and the Magnuson-Stevens 
Act. 36 
 

A. Administrative Procedure Act 
 
The APA provides that "[e]ach agency shall give an interested person the right to petition for the 
issuance, amendment, or repeal of a rule."37  If such petitions are denied, the agency must provide "a 
brief statement of the grounds for denial."38  This right "entitles the petitioning party to a response on the 
merits of the petition."39  Agencies must respond to petitions within a reasonable time, to "proceed to 
conclude a matter presented to it."40  Accordingly, the Secretary must "fully and promptly consider" all 
petitions presented to him.41  
 

B.  Marine Mammal Protection Act 

The MMPA was enacted to ensure national and international protection of marine mammal species.42  It 
recognizes that marine mammals are in danger of depletion and that their populations “should not be 
permitted to diminish beyond the point at which they cease to be a significant functioning element in the 
ecosystem of which they are a part.”43  To further this goal, the MMPA prohibits the “take” of marine 
mammals,44 which under the MMPA means "to harass, hunt, capture, or kill, or attempt to harass, hunt, 
capture, or kill any marine mammal."45 

                                                 
35 5 U.S.C. § 553; 16 U.S.C. §§ 1533(b)(7), 1371(a)(5)(E)(iii), 1387(g), 1855(c)(1). 
36 The agency also continues to be bound by the requirements of the National Environmental Policy Act (NEPA). “Where 
emergency circumstances make it necessary to take an action with significant environmental impact without observing the 
provisions of these regulations, the Federal agency taking the action should consult with the Council [on Environmental 
Quality] about alternative arrangements. Agencies and the Council will limit such arrangements to actions necessary to 
control the immediate impacts of the emergency.” 40 CFR § 1506.11.  In this case, as shown below, emergency action is 
required to avoid significant environmental impacts affecting the quality of the environment, here the potential extinction of 
an endangered species, and the agency remains obligated to fulfill its NEPA obligations as part of the permanent rulemaking 
process.   
37  5 U.S.C. § 553(e).   
38  5 U.S.C. § 555(e).   
39 Fund for Animals v. Babbitt, 903 F. Supp. 96, 115-116 (D.D.C. 1995).   
40 5 U.S.C. § 555(b). 
41 WWHT, Inc. v. F.C.C., 656 F.2d 807, 813 (D.C. Cir. 1981). 
42 16 U.S.C. § 1361(6). 
43 16 U.S.C. § 1361(2). 
44 16 U.S.C. § 1371(a). 
45 16 U.S.C. § 1362(13) 
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The MMPA provides for an exception to this prohibition for the “incidental take” of marine mammals, 
including endangered marine mammals, in commercial fishing operations, provided such take is 
explicitly authorized and consistent with statutory requirements.46  To assess what level of take in the 
commercial fisheries may be exempted from the take prohibition, the MMPA requires that the Secretary 
conduct a stock assessment that evaluates the status of a marine mammal population and assesses 
human-caused mortality and injury.47  As part of the stock assessment, the Secretary determines the 
“potential biological removal” (“PBR”) for the stock,48 which is defined as the maximum number of 
animals (excluding natural mortality) that may be removed from the population while still allowing the 
stock to maintain its “optimum sustainable population.”49  Any take over PBR is unauthorized.   

The Secretary is also required to develop a take reduction plan (“TRP”) for each “strategic stock” of 
marine mammals, including ESA-listed species, that interacts with a commercial fishery causing 
“frequent” or “occasional” mortality or serious injury to the stock.50  To authorize commercial fisheries 
to take marine mammals that are also listed as endangered under the ESA, the Secretary must ensure that 
such take will have a “negligible impact” on the species or stock.51  The MMPA’s regulations define 
“negligible impact” as “an impact resulting from the specified activity that cannot be reasonably 
expected to, and is not reasonably likely to, adversely affect the species or stock through effects on 
annual rates of recruitment or survival.”52   

Sections 101 and 118 of the MMPA require the Secretary to take emergency action to reduce the take of 
marine mammals, including endangered marine mammals in commercial fisheries.53  Under Section 
118,  if take of a marine mammal in a commercial fishery is above PBR, take must be reduced to below 
PBR within 6 months.54  This section also provides that “[i]f the Secretary finds that incidental mortality 
and serious injury of marine mammals is having, or is likely to have, an immediate and significant 
adverse impact on a stock or species, the Secretary shall…prescribe emergency regulations to reduce 
incidental mortality and serious injury in that fishery.”55  Section 101 provides a more specific 
emergency action mandate applicable to endangered or threatened species.  This section provides that if 
during the course of the commercial fishing season the Secretary determines that the level of incidental 
mortality or serious injury from an authorized commercial fishery has resulted, or is likely to result, in 
an impact that is “more than negligible” on an endangered or threatened marine mammal species or 
stock, the Secretary “shall use the emergency authority granted under section [118] of [the MMPA] to 
protect such species or stock, and may modify any permit granted under this paragraph as necessary.”56  
In the case of a species for which a take reduction plan is in effect, such emergency regulations shall, 
consistent with such plan to the maximum extent practicable, reduce incidental mortality and serious 
injury in that fishery and may remain in effect for up to 270 days.57   

 

                                                 
46 16 U.S.C. §§ 1371(a)(2), (5)(E), § 1387. 
47 16 U.S.C. § 1386.  
48 16 U.S.C. § 1386(6).  
49 16 U.S.C. § 1362(20). 
50 16 U.S.C. §§ 1387(f)(1), 1387(c)(1)(A), 1362(19)(C). 
51 16 U.S.C. § 1371(a)(5)(E)(iii). 
52 50 C.F.R. § 216.103.   
53 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g). 
54 16 U.S.C. § 1387(f)(5)(A). 
55 16 U.S.C. § 1387(g)(1). 
56 16 U.S.C. §§ 1371(a)(5)(E)(iii); 1387(g). 
57 16 U.S.C. § 1387(g)(1)(A), (3)(B), (4). 
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C.  Endangered Species Act  
 

The Endangered Species Act was enacted to “halt and reverse the trend toward species extinction, 
whatever the cost,”58 and declares it “the policy of Congress that all Federal departments and agencies 
shall seek to conserve endangered species and threatened species and shall utilize their authorities in 
furtherance of the purposes of this chapter.”59   
 
Section 7(a) of the ESA requires the Secretary to conduct inter-agency consultations to ensure that any 
agency action does not jeopardize the continued existence of any listed species.60  Such consultation 
must consider whether authorization of an action “reasonably would be expected, directly or indirectly, 
to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by 
reducing the reproduction, numbers, or distribution of that species.”61  Formal consultation must be 
completed in 90 days, and once consultation is completed, the Secretary is required to produce (within 
45 days)62 a biological opinion (“BiOp”) and make a determination regarding whether the action will 
jeopardize the continued existence of a listed species.63 
 
Section 9 of the ESA prohibits the “take” of all endangered species, including right whales, unless 
specifically authorized.64  “Take” is defined under the ESA as “harming, harassing, trapping, capturing, 
wounding, or killing a protected species directly.”65  If a BiOp concludes that a federal agency action 
will not cause jeopardy but may result in the take of an endangered species, the agency must issue an 
incidental take statement that specifies an allowable level of take.66  When the endangered or threatened 
species is a marine mammal, as is the case here, the Secretary may only authorize incidental take under 
the ESA if the take also complies with the MMPA.67   
 
The ESA also provides the Secretary with explicit authority to take emergency action in situations where 
there exists an “emergency posing a significant risk to the well-being of any [endangered] species of fish 
or wildlife or plants.”68  When such an emergency exists, the Secretary may bypass standard ESA and 
APA rulemaking procedures and issue regulations to remedy the emergency that can remain in effect for 
up to 240 days while permanent regulations are in process.69   
 

D.  Magnuson-Stevens Fishery Conservation and Management Act  

The MSA was passed to “balance the twin goals of conserving our nation’s aquatic resources and 
allowing U.S. fisheries to thrive,”70 and courts have established that priority must be given to 
conservation measures when implementing its provisions.71  The Secretary of Commerce has a 
responsibility to carry out any fishery management plan or amendment approved or prepared by him in 

                                                 
58 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978). 
59 16 U.S.C. § 1531(c)(1). 
60 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(g). 
61 50 C.F.R. § 402.14(g); 50 C.F.R. § 402.02. 
62 50 C.F.R. § 402.14(e). 
63 50 C.F.R. § 402.14(g), (h)(1)-(3). 
64 16 U.S.C. § 1538(a)(1)(B). 
65 16 U.S.C. § 1532(19). 
66 16 U.S.C. § 1536(b)(4); 50 C.F.R. § 402.14(g)(7), (i)(1). 
67 16 U.S.C. § 1536(b)(4)(C); 50 C.F.R. § 402.14(i). 
68 16 U.S.C. § 1533(b)(7). 
69 16 U.S.C. § 1533(b)(7). 
70 Oceana, Inc. v. Pritzker, 26 F. Supp. 3d 33, 36 (D.D.C. 2014). 
71 Nat. Res. Def. Council v. Daley, 209 F.3d. 747, 753, (D.C. Cir. 2000). 
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accordance with the MSA.72  The MSA requires the Secretary to ensure that all fishery management 
plans comply with not only the requirements of the MSA, but also all other applicable laws.73  The 
Secretary may promulgate such regulations, pursuant to APA rulemaking procedures, that may be 
necessary to carry out this responsibility or to carry out any other provisions of the Act.74 

The Secretary is authorized to promulgate emergency regulations if an emergency exists within a given 
fishery.75  An emergency rule or an interim measure is treated as a fishery management plan amendment 
for the period it is in effect.76  Under the MSA, any emergency regulation may remain in effect for up to 
366 days.77 NMFS guidelines explain that an emergency situation in a given fishery: 

(1) Results from recent, unforeseen events or recently discovered circumstances; and 
(2) Presents serious conservation or management problems in the fishery; and 
(3) Can be addressed through emergency regulations for which the immediate benefits outweigh 
the value of advance notice, public comment, and deliberative consideration of the impacts on 
participants.78 
 

Emergency rulemaking may be initiated if notice and comment rulemaking “would result 
in substantial damage or loss to a living marine resource” and immediate action is necessary to prevent 
overfishing or other serious damage to the fishery resource or habitat.79  As set forth more completely 
below, the Secretary has a duty under the MSA to grant this petition in order to protect right whales 
from continued unlawful take in the American lobster fishery. 
 
III. AN EMERGENCY EXISTS, AND THE SECRETARY IS REQUIRED TO USE HIS 

EMERGENCY AUTHORITY TO PROMULGATE INTERIM REGULATIONS TO 
PROTECT NORTH ATLANTIC RIGHT WHALES FROM TAKE IN THE AMERICAN 
LOBSTER AND JONAH CRAB FISHERIES 

 
The Secretary must take emergency action to protect North Atlantic right whales.  NMFS itself has 
recognized the urgency of the situation, referring to it as an “urgent conservation crisis” in a web post 
entitled “Immediate Action Needed to Save North Atlantic Right Whales.”80  The MMPA mandates 
emergency action to protect right whales because they are trending toward extinction, due in significant 
part to the adverse effects on the species from the ongoing unlawful take in the American lobster fishery, 
and NMFS’s long and continuing delay in rulemaking to develop measures necessary to protect right 
whales from the trap/pot gear used in this fishery.  These facts also constitute an emergency under the 
ESA and the MSA because they pose a significant risk to the well-being of right whales – indeed they 
jeopardize the continued existence of this critically endangered species.  Thus, the situation is well 
above the threshold authorizing emergency action under both statutes.   
 

A. The Secretary Must Take Emergency Action Under the MMPA to Protect the North 
Atlantic Right Whale 

 

                                                 
72 16 U.S.C. § 1855(d). 
73 16 U.S.C. § 1854(a), (b). 
74 16 U.S.C. § 1855(d). 
75 16 U.S.C. § 1855 (c)(1). 
76 16 U.S.C. § 1855 (c)(3), (d). 
77 16 U.S.C. § 1855 (c)(3), (c)(3)(B), (d). 
78 62 Fed. Reg. 44421-42 (Aug. 21, 1997). 
79 Id. 
80 Leadership Message, Immediate Action Needed to Save North Atlantic Right Whales, (July 3, 2019). 

https://www.fisheries.noaa.gov/leadership-message/immediate-action-needed-save-north-atlantic-right-whales
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The MMPA requires that the Secretary take emergency action to protect the North Atlantic right whale 
from ongoing unlawful take in the American lobster fishery.  Under the MMPA, if the Secretary 
determines that the level of incidental mortality or serious injuries on the right whale – an endangered 
marine mammal – are having a “more than negligible” impact, the Secretary is obligated to exercise his 
emergency authority to protect right whales from those takes.81  An impact is considered “negligible” 
only if it “cannot be reasonably expected to, and is not reasonably likely to, adversely affect the species 
or stock through effects on annual rates of recruitment or survival.”82  The best scientific information 
available and NMFS’s own analysis and statements leave no question that the impacts of the American 
lobster fishery on right whales are more than negligible.  Therefore, the Secretary must take emergency 
action.83  
 

1. Scientific Data Show the American Lobster Fishery’s Impact on Right Whales Is More Than 
Negligible, and That an Emergency Exists 

 
The leading cause of death to right whales is entanglement in gear from commercial trap and pot 
fisheries.84  NMFS’s own scientific data and analysis show that the American lobster fishery is 
responsible for entanglements of right whales in U.S. waters.  NMFS has also determined that the loss of 
even one whale is biologically unsustainable, having set PBR for the right whale –for the U.S. and 
Canada combined – at 0.9.85  Take of right whales in U.S. fisheries alone is estimated by NMFS to be 
2.5 to 2.6 whales per year, almost three times the biologically allowable limit.86  And that is just the 
known deaths.  NMFS estimates that actual deaths of right whales in U.S. fisheries is actually closer to 
4.3 per year, over four times the legal and biological threshold.87  In its April 5, 2019 letter to the TRT, 
which was convened to develop recommendations for changes to reduce takes in U.S. trap/pot fisheries, 
NMFS stated: 
 

[F]or the period between 2012 and 2016, an annual average of up to 2.5 - 2.6 mortalities and 
serious injuries are attributed to U.S. fisheries, more than 2.5 times greater than PBR.  Reducing 
mortality and serious injury by at least 60% in U.S. fisheries would likely be needed to get below 
the PBR level of 0.9. 
 
These numbers include only documented mortalities and serious injuries. Actual mortalities and 
serious injuries of right whales in U.S. fisheries are likely higher than the observed 2.6 per year. 
Population models provide an estimate of mortalities that suggest that 60% of right whale 
mortalities and serious injuries are unobserved (Pace, personal communication applying the 
methods from Pace et al. 2017).  
 
If the average observed mortalities and serious injuries caused by entanglements for 2012 
through 2016 is 5.15, given the 60% detection rate, the estimated annual mortality and serious 

                                                 
81 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g). 
82 50 C.F.R. § 216.103. 
83 As described above, Section 118 of the MMPA establishes a separate threshold requiring emergency action to reduce 
serious injury and incidental mortality of non-endangered marine mammals resulting from commercial fishing. 16 U.S.C. § 
1387(g)(1).  As shown in this section of the Petition, there is no question that the American lobster fishery currently is also 
having an “immediate and significant adverse impact” on right whales, thus under this more broadly applicable threshold, the 
requested emergency regulations would also be required. 
84 2018. Sharpe, et. al. Gross and histopathologic diagnosis from North Atlantic right whale Eubalaena glacialis mortalities 
between 2003 and 2018, p. 6. Diseases of Aquatic Organisms. 
85 April 5 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
86 Id.  
87 Id.  

https://www.int-res.com/articles/feature/d135p001.pdf
https://www.int-res.com/articles/feature/d135p001.pdf
https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
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injury by entanglements is 8.6 per year.  If we assume half of the estimated mortalities and 
serious injuries occur incidental to U.S. fisheries (4.3), mortality and serious injury would have 
to be reduced by about 80% in U.S. fisheries to get below the stock’s PBR of 0.9.88 

Given that NMFS has set the PBR for right whales at 0.9 and determined that the mortality or serious 
injury of a single whale, by the U.S. and Canadian fisheries combined, is unsustainable, there is clear 
proof that the American lobster fishery is having a more than negligible impact on the species.89 

NMFS confirmed their conviction that the U.S. lobster fishery is responsible for significant take of right 
whales in an addendum to an October 2019 letter to the Maine Lobstermen’s Association (“MLA”).90  
In response to MLA’s objection to the 60 percent risk reduction requirement being “solely allocated to 
the lobster fishery,” NMFS replied:  

Because of the urgency of responding to the rapid decline in the right whale population and 
because the fishery source of serious injury and mortality to right whales cannot be determined 
in 69% of documented cases, NMFS is focusing its scope on the area and fishery that fishes the 
greatest number of endlines in the U.S. Atlantic: trap pot fisheries in New England.  The 2017 
endline estimates derived through a model created by Industrial Economics to support the Team 
efforts indicate that about 98% of fixed gear endlines within right whale habitats along the 
Atlantic coast are fished by the U.S. lobster fishery.91   

The right whale population has been in decline since 2010.92  In the past three years there have been 30 
known deaths in the U.S. and Canada.93  Of those 30 deaths, the cause of 15 could be determined.  All 
determinable causes were anthropogenic, with 8 due to ship strikes and 7 due to entanglements in 
fishing gear.94  This level of human-caused mortality is biologically unsustainable.  Yet, entanglements 
in U.S. waters continue.  This winter (2019-2020) two new entanglements were observed south of 
Nantucket, Massachusetts.95  The most recently identified entanglement is of a 19-year-old 
reproductively active female that scientists have catalogued as ID Number 3180 and have named 
“Dragon.”  NOAA described this whale as “emaciated,” and stated that she is likely to starve to death 
because of rope and a buoy lodged in her mouth that is preventing her from feeding.96  Dragon 
previously gave birth to three calves and is one of only an estimated 95 remaining reproducing females.  
When she dies, so will her ability to birth more calves and help recover the species. 
 
In addition to deaths, sub-lethal impacts to right whales caused by entanglement in fishing gear can be 
reasonably expected, and likely, to adversely affect the species through effects on annual rates of 
recruitment and survival.97  These sub-lethal interactions have negative impacts on the health of 

                                                 
88 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
89 Id.; 16 U.S.C. § 1371(a)(5)(E)(iii). 
90 October 2, 2019 Letter and Attachment to Letter from Chris Oliver to Patrice McCarron of the Maine Lobsterman’s 
Association.  
91 Id. 
92 2017, Pace, et al. State–space mark–recapture estimates reveal a recent decline in abundance of North Atlantic right 
whales; 2018 Pettis., et. al. North Atlantic right whale Report Card. 
93 NOAA Fisheries, 2017-2019 North Atlantic right whale unusual mortality event. 
94 Id. 
95 January 31, 2020. Center for Coastal Studies. Entangled right whale resighted; conditions complicate disentanglement 
response; Feb. 28, 2020. NOAA Fisheries. Emaciated North Atlantic Right Whale Spotted Entangled off Nantucket. 
96 Id. 
97 50 C.F.R. § 216.103. 

https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://onlinelibrary.wiley.com/doi/full/10.1002/ece3.3406
https://onlinelibrary.wiley.com/doi/full/10.1002/ece3.3406
https://www.narwc.org/uploads/1/1/6/6/116623219/2018report_cardfinal.pdf
https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2019-north-atlantic-right-whale-unusual-mortality-event
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://coastalstudies.org/entangled-right-whale-resighted-south-of-nantucket/
https://www.fisheries.noaa.gov/feature-story/emaciated-adult-female-north-atlantic-right-whale-spotted-entangled-nantucket
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individual right whales, reducing their ability to eat, breed, and produce young.98  Scientists estimate 
that at least 85 percent of North Atlantic right whales have scars showing they have been entangled at 
least once,99 59 percent have been entangled more than once,100 and many have been entangled three or 
more times.101  A recent study compared the body condition of North Atlantic right whales to three 
populations of closely-related right whales in the Southern hemisphere.  The authors found that juvenile 
and adult North Atlantic right whales exhibited signs of significantly poorer health, which can lead to 
lower survival rates, calving rates, and ultimately population viability.102 
 
These health impacts are likely considerably more severe for the less than 95 breeding females than for 
all other population demographics because such impacts reduce reproductive productivity.103  Since 
2010, calving rates have dropped by nearly 40 percent,104 and between 2008 and 2018 female right 
whales expanded their average breeding interval from 4 years to 10 years between calves, suggesting 
increased stress and reduced fitness in the population.105  While there have been 30 deaths since 2017, 
there have only been 22 births: five in 2017, none in 2018 (for the first time since births have been 
documented), seven in 2019 and 10 in the current 2019-2020 calving season.106  It is estimated that 17 
calves per year are necessary to rebuild the population.107 
 

2. The Current Long and Continuing Delay in Rulemaking for Measures to Protect Right Whales 
from the American Lobster Fishery Is Having More Than a Negligible Impact on Right Whales 
and Contributing to the Emergency 

 
Current rulemaking efforts under the MMPA intended to develop measures to reduce the risk of 
entanglement of right whales are taking far too long to meet statutory mandates to protect right whales.  
Emergency protections are necessary to prevent further unlawful takes of right whales, and to prevent 
the species from further decline and extinction.  The current emergency situation began to take shape 
when the right whale population started to decline again in 2010 and has amplified beginning in 2017 
with the confirmed death of 17 whales.  Yet it took NMFS until August of 2019 to announce scoping for 
a potential rulemaking to address the crisis by developing measures to reduce take in the fishery.108 
 
At the time scoping was initiated, the Secretary proposed a timeline for publication of a proposed rule in 
late January or early February 2020, and a final rule in July of 2020.109  However, on January 28, 2020, 
the Secretary announced a delay to this timeline and disclosed to the federal court overseeing the 
                                                 
98 Anderson Cabot Center for Ocean Life. New England Aquarium. Right Whale Facts. If whales are successfully 
disentangled, does the entanglement still have negative effects? 
99 NOAA. Species directory. North Atlantic right whale. 
100 2012. Knowlton, et. al. Monitoring North Atlantic right whale Eubalaena glacialis entanglement rates: a 30 yr 
retrospective. P. 293.  
101 2012. Knowlton, et. al. Monitoring North Atlantic right whale Eubalaena glacialis entanglement rates: a 30 yr 
retrospective. P. 297.  
102 2020. Christiansen, et. al. Population comparison of right whale body condition reveals poor state of the North Atlantic 
right whale. Mar. Ecol. Prog. Ser. Vol. 640: 1–16 
103 2016 Rolland, et. al. Health of North Atlantic right whales Eubalaena glacialis over three decades: from individual health 
to demographic and population health trends. MEPS. Vol 524.  
104 2016. Kraus, et al. Recent Scientific Publications cast doubt on North Atlantic right whale future. Front. Mar. Sci. 3:137. 
105 2018 Pettis., et. al. North Atlantic right whale Report Card. p. 5.   
106 NOAA. Species directory. North Atlantic right whale; 2018 Pettis., et. al. North Atlantic right whale Report Card. p. 5.  
107 March 2019. Seven North Atlantic Right Whale Calves Spotted So Far This Year. The Scientist. 
108 84 Fed. Reg. 37822-24. Atlantic Large Whale Take Reduction Plan Modifications to Reduce Serious Injury and Mortality 
of Large Whales in Commercial Trap/Pot Fisheries Along the U.S. East Coast (Scoping to begin rulemaking)(August 2, 
2019); United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc. 68-2. Defendants’ Motion to 
Stay, Declaration of Jennifer Anderson. 
109 Id. 

https://www.andersoncabotcenterforoceanlife.org/rightwhales/right-whale-faq/
https://www.andersoncabotcenterforoceanlife.org/rightwhales/right-whale-faq/
https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.int-res.com/articles/meps_oa/m466p293.pdf
https://www.researchgate.net/publication/340097704_Population_comparison_of_right_whale_body_condition_reveals_poor_state_of_the_North_Atlantic_right_whale
https://www.researchgate.net/publication/340097704_Population_comparison_of_right_whale_body_condition_reveals_poor_state_of_the_North_Atlantic_right_whale
https://www.int-res.com/abstracts/meps/v542/p265-282/
https://www.int-res.com/abstracts/meps/v542/p265-282/
https://www.frontiersin.org/articles/10.3389/fmars.2016.00137/full
https://www.narwc.org/uploads/1/1/6/6/116623219/2018report_cardfinal.pdf
https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
https://www.narwc.org/uploads/1/1/6/6/116623219/2018report_cardfinal.pdf
https://www.the-scientist.com/news-opinion/seven-north-atlantic-right-whale-calves-spotted-so-far-this-year-65561
https://www.federalregister.gov/documents/2019/08/02/2019-16487/atlantic-large-whale-take-reduction-plan-modifications-to-reduce-serious-injury-and-mortality-of
https://www.federalregister.gov/documents/2019/08/02/2019-16487/atlantic-large-whale-take-reduction-plan-modifications-to-reduce-serious-injury-and-mortality-of
https://www.federalregister.gov/documents/2019/08/02/2019-16487/atlantic-large-whale-take-reduction-plan-modifications-to-reduce-serious-injury-and-mortality-of
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litigation initiated in 2017 seeking to address this crisis that the proposed rule was anticipated in July 
2020.110  According to the most recent filings in the court case, this date has been further delayed and 
the proposed rule is now anticipated for publication in  “late summer or early fall 2020,”111 and the final 
rule is not expected to be complete until May 31, 2021.112   
 
Even if NMFS succeeds in hitting the oft delayed timeline for the proposed rule, it is very uncertain that 
they will make the May 31, 2021 deadline for the final rule.  NMFS own declaration makes this clear by 
outlining in detail a number of potential delays that could take the final rule many months beyond May 
31, 2021.113  Standard rulemaking procedures can take several months to be completed,114 and as 
outlined in court filings, NMFS has a concerning history of delaying regulatory action to protect right 
whales from entanglement in gear used by the lobster fishery.115  Additionally, the rule is likely to be 
heavily dependent upon modifications to the gear used in the fishery,116 and most gear modifications 
under consideration are still in the testing phase and it could take months for manufacturing to ramp up 
to meet demand.117  In prior rulemaking involving gear modifications in this fishery, the Secretary 
provided for a one-year delay for industry implementation of the final rule changes.118  Consequently, 
under the ongoing MMPA rulemaking it is likely that it could be at least summer or fall of 2022 before 
any meaningful measures are in place to prevent unlawful entanglement of right whales.  This would be 
five years since the recent rash of right whale deaths began in 2017, and 12 years past the scientifically 
documented downturn in the population.119   
 

3. U.S. Government Officials’ Statements Recognize That the Status of Right Whales Is Dire and 
Immediate Action Is Necessary to Save Them  

 
The right whale crisis and the need for immediate action to reduce the take of right whales is 
increasingly recognized by U.S. government officials.  On July 3, 2019, Chris Oliver, Assistant 
Administrator for NMFS, stated “[w]ith fewer than 95 breeding females left, protecting every individual 
is a top priority.  Right whales cannot withstand continued losses of mature females—we have reached a 
critical point.”120  On August 12, 2019 Chris Oliver stated, “increased efforts are needed by both 
countries [U.S. and Canada] in order to provide comprehensive protection for this transboundary 
species.”121  On October 2, 2019 Chris Oliver stated, “protecting every individual is a priority in order to 
                                                 
110 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 87. Notice of Filing Third 
Anderson Declaration. 
111 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 111. Federal Defendants’ 
Remedy Response Brief. 
112 Id.  
113 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 111-1, Fourth Declaration of 
Jenifer Anderson at ¶¶ 8-13. The declaration compares the coming proposed rule to the “Trawling Up Rule” that took 11 
months, which even if we assume the proposed rule is published in September 2020 would take the final rule into at least 
August of 2021. Id. at ¶13.   
114 See supra at fn 30. 
115 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc. 71. Plaintiffs’ Opposition to 
Federal Defendants’ Motion to Stay. 
116 84 Fed. Reg. 37822, 37823. Atlantic Large Whale Take Reduction Plan Modifications To Reduce Serious Injury and 
Mortality of Large Whales in Commercial Trap/Pot Fisheries Along the U.S. East Coast (August 2, 2019). 
117 See, e.g., Summer, E., et. al., Functional Breaking Strength of Vertical Lines in the Gulf of Maine, 
https://www.narwc.org/uploads/1/1/6/6/116623219/summers2019.pdf. 
118 79 Fed. Reg. 36585 (2014); 72 Fed. Reg. 57103 (2007). 
119 2017, Pace, et al. State–space mark–recapture estimates reveal a recent decline in abundance of North Atlantic right 
whales. 
120 July 3, 2019. NOAA Fisheries, Leadership Message: Immediate action needed to save North Atlantic right whales.  
121 August 12, 2019. NOAA Fisheries. Leadership Message: U.S. and Canada Officials Discuss Next Steps in Right Whale 
Protections.  

https://www.federalregister.gov/documents/2019/08/02/2019-16487/atlantic-large-whale-take-reduction-plan-modifications-to-reduce-serious-injury-and-mortality-of
https://www.federalregister.gov/documents/2019/08/02/2019-16487/atlantic-large-whale-take-reduction-plan-modifications-to-reduce-serious-injury-and-mortality-of
https://www.narwc.org/uploads/1/1/6/6/116623219/summers2019.pdf
https://onlinelibrary.wiley.com/doi/full/10.1002/ece3.3406
https://onlinelibrary.wiley.com/doi/full/10.1002/ece3.3406
https://content.govdelivery.com/accounts/USNOAAFISHERIES/bulletins/24f4fc6
https://www.fisheries.noaa.gov/leadership-message/us-and-canadian-officials-discuss-next-steps-north-atlantic-right-whale-protection
https://www.fisheries.noaa.gov/leadership-message/us-and-canadian-officials-discuss-next-steps-north-atlantic-right-whale-protection
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avoid extinction.”122  On October 17, 2019 NMFS published a document stating that “North Atlantic 
right whales don’t live long enough to die of old age because they are often killed by collisions with 
vessels and entanglement in fishing gear” and that “entanglement reduction efforts continue to be critical 
for reducing right whale deaths.”123   
 
On November 13, 2019 U.S. Massachusetts Senators Markey and Warren sent a letter to NOAA 
requesting that the U.S. hold Canada accountable when importing seafood from Canada, and stressed 
that “[t]he urgency of the right whale situation demands expedited action, not delay.”124 On December 2, 
2019 NMFS biologist Barbara Zoodsma concluded that "North Atlantic right whales are in serious 
trouble."125  Because right whales are highly endangered, immediate action must be taken to prevent 
further unlawful take of right whales.   
 

* * * * * * 
 
It is beyond doubt that the continuing take of North Atlantic right whales in the American lobster and 
Jonah crab fisheries and the ongoing delay in rulemaking for measures to protect them is having a “more 
than negligible” impact on the species and constitutes an emergency under the MMPA.  Human-caused 
deaths, serious injuries, and sub-lethal takes of right whales are occurring at an alarming rate, and 
reproduction has plummeted.  The most recent and continuing delays in rulemaking efforts mean that 
there will not be changes on the water that protect right whales from entanglement for several years.  
This is too long to wait for measures that will prevent the continued decline of this critically endangered 
species.  Therefore, the Secretary must determine that the level of incidental mortality or serious injury 
occurring in the American lobster fishery is resulting in, or is likely to result in, an impact that is more 
than negligible on right whales and exercise his mandatory duty under the MMPA by issuing emergency 
regulations to significantly reduce the risk of entanglement and prevent take of right whales by the 
American lobster fishery.126   
 

B. The Secretary Should Exercise His Authority to Issue Emergency Regulations Under 
the ESA  

 
The ESA grants the Secretary broad authority to protect endangered species to meet the ESA’s legal 
requirements, and explicitly authorizes the Secretary to use emergency action to prevent take that poses 
a “significant risk to the well-being” of an endangered species such as the right whale.127  As detailed 
above, the current level of unauthorized, unlawful take of right whales, including the sub-lethal effects 
of entanglement, in the American lobster fishery is significantly above what NMFS currently estimates 
the species can biologically sustain.128  This level of take is causing significant risk to the well-being of 
the right whale, and jeopardizing the right whale’s continued existence.  Moreover, there is no incidental 
take statement for this fishery,129 thus every entanglement resulting in harm to a right whale by the 
American lobster fishery (which is, in effect, every entanglement) violates Section 9 of the ESA. 130  

                                                 
122 October 2, 2019 NOAA Fisheries. Leadership Message: Maine Association's Decision Disappoints, but Work with 
Fishermen to Lower Risk to Whales Will Proceed. 
123 October 17, 2019. NOAA Fisheries. 10 things you should know about North Atlantic right whales.  
124 November 13, 2019. Letter from Senators Markey and Warren to Neil Jacobson of NOAA.  
125 December 2, 2019, NOAA Fisheries. North Atlantic right whales spotted off East Coast. 
126 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g). 
127 16 U.S.C. § 1533(b)(7). 
128 Supra at petition section III.A.  
129 CBD v. Ross, No. 118-cv-112, slip op. at 19. 
130 16 U.S.C §§ 1536(b)(4), 1538(a)(2); 50 C.F.R. § 402.14(g)(7), (i)(1). 

https://www.fisheries.noaa.gov/leadership-message/maine-associations-decision-disappoints-work-fishermen-lower-risk-whales-will-proceed
https://www.fisheries.noaa.gov/leadership-message/maine-associations-decision-disappoints-work-fishermen-lower-risk-whales-will-proceed
https://www.fisheries.noaa.gov/feature-story/10-things-you-should-know-about-north-atlantic-right-whales
https://www.fisheries.noaa.gov/feature-story/north-atlantic-right-whales-spotted-east-coast
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Therefore, the Secretary should exercise his emergency authority immediately to significantly reduce the 
risk of entanglement and prevent unlawful take of right whales in the fishery.   
 
Intertwined with the MMPA rulemaking delay, the ESA Section 7 consultation for the American lobster 
and Jonah crab fisheries was re-initiated over two years ago in October 2017, but the statutory deadlines 
for completing this consultation have been routinely missed.131  Based on statements of NMFS staff, 
despite there being no apparent legal authority for doing so, the Secretary has delayed completing the 
consultation and BiOp until the MMPA rulemaking process is completed.132  In the meantime, the 
American lobster fishery is operating under a 2014 BiOp which, like all right whale BiOps that 
proceeded it, determined that the fishery could entangle, seriously injure, and kill right whales.133  The 
2014 BiOp violates the ESA because it does not include the statutorily required incidental take 
statement.134  As noted in Section II. C. above, when a BiOp concludes that an agency action will cause 
take of an endangered species, the agency must issue an incidental take statement specifying any 
allowable level of take.  Without an incidental take statement, all takes of right whales in the lobster 
fishery have been and continue to be unlawful.135  In sum, despite the fact that the lobster fishery has 
been operating under an unlawful BiOp for over 6 years, that a Section 7 consultation was reinitiated 
two and one-half years ago, and that the Secretary was required to conclude that consultation in 90 days 
and produce a BiOp 45 days thereafter,136 the Secretary has failed to produce an updated BiOp and now 
predicts it will not be completed until at least May 2021.137  
 
Under the ESA, the Secretary has an ongoing responsibility, even during the consultation process, to 
prevent unauthorized takes of the endangered right whale and ensure that his continued authorization of 
the American lobster fishery does not jeopardize the continued existence of the species.138  The ESA 
specifically authorizes emergency action to prevent harm to an endangered species if the harm poses a 
“significant risk to the well-being” of that species.139  NMFS concedes that the American lobster fishery 
takes an estimated 2.5-2.6 whales per year, almost triple PBR,140 knows that the sub-lethal effects of 
entanglements are a significant risk to the right whales, and concedes that “protecting every individual is 
a priority in order to avoid extinction.”141  Each take of right whale is unlawful under the ESA and 
jeopardizes the right whale’s likelihood of survival and recovery.  The only rational conclusion for the 
Secretary is that the current level of right whale take in the American lobster fishery poses a significant 
risk to the well-being of the right whale under the ESA.  Emergency action is required and necessary 
under the ESA to prevent unauthorized, unlawful incidental take of the right whale, to protect right 
                                                 
131 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc. 71. Defendants’ Memorandum 
in support of Motion to Stay. 
132  United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 111, Federal Defendants’ 
Remedy Response Brief, Doc 111-1 Fourth Declaration of Jenifer Anderson at ¶ 15. 
 
133 July 2014. NMFS. Biological Opinion. Endangered Species Act Section 7 Consultation on the Continued Implementation 
of Management Measures for the American Lobster Fishery [Consultation No. NER-2014-11076]. 
134  CBD v. Ross, No. 118-cv-112, slip op. at 19, (“In short, the Service’s failure to include an [incidental take statement] in 
its 2014 BiOp after finding that the American lobster fishery had the potential to harm the North Atlantic right whale at more 
than three times the sustainable rate is about as straightforward a violation of the ESA as they come. The Court therefore 
declares the 2014 BiOp to be invalid under the Endangered Species Act.”). 
135 16 U.S.C §§ 1536(b)(4), 1538(a)(2); 50 C.F.R. § 402.14(g)(7), (i)(1). 
136 50 C.F.R. § 402.14(e). 
137 United States District Court of the District of Columbia. Case: 1:18-cv-00112-JEB., Doc 111, Federal Defendants’ 
Remedy Response Brief, Doc 111-1 Fourth Declaration of Jenifer Anderson at ¶ 15. 
138 16 U.S.C §§ 1536(a)(2), (b)(4), 1538(a)(1)-(2), 1539(a)(1)(B); 50 C.F.R. § 402.14(i)(5). 
139 16 U.S.C. § 1533(b)(7). 
140 April 5, 2019 Letter from Colleen Coogan of NMFS to the Atlantic Large Whale Take Reduction Team. 
141 October 2, 2019. NOAA Fisheries. Leadership Message: Maine Association's Decision Disappoints, but Work with 
Fishermen to Lower Risk to Whales Will Proceed. 

https://archive.fisheries.noaa.gov/garfo/protected/whaletrp/trt/meetings/April%202019/06_take_reduction_target_letter_april52019.html
https://www.fisheries.noaa.gov/leadership-message/maine-associations-decision-disappoints-work-fishermen-lower-risk-whales-will-proceed
https://www.fisheries.noaa.gov/leadership-message/maine-associations-decision-disappoints-work-fishermen-lower-risk-whales-will-proceed
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whales from a significant risk to their wellbeing and ensure the American lobster and Jonah crab 
fisheries do not jeopardize the continued existence of the right whale.  NMFS must act immediately to 
significantly reduce the risk of entanglement and prevent unlawful take under the ESA by implementing 
an emergency rule to protect right whales. 
 

C. The Secretary Should Exercise His Authority to Issue Emergency Regulations Under 
the MSA 

 
The Secretary should also use his authority under the MSA to issue emergency regulations to protect 
right whales.  The MSA requires the Secretary to ensure that all fishery management plans (“FMPs”), 
plan amendments, and regulations implementing FMPs comply with the requirements of the MSA and 
all other applicable laws and requirements prior to approval.142  The American lobster and Jonah crab 
FMPs and accompanying regulations do not comply with the MMPA and the ESA.  They allow for 
unlawful take of right whales that are causing more than negligible impacts to the species, as well as 
posing a significant risk to its well-being.143   
 
There is no question that the recent events and recently discovered circumstances described in petition 
sections III. B. and C. above present serious management and conservation problems in the American 
lobster fishery.144  The unlawful take of right whales by this fishery is having a long-term adverse effect 
on right whales and the marine environment by preventing the stock of right whales from reaching their 
optimum sustainable population level and threatening their existence as a significant functioning 
element in the ecosystem.145  In addition, the ongoing delay in standard rulemaking is allowing for the 
continued take of right whales, which can be addressed through emergency regulations requiring 
immediate implementation of the requested area closures.146  The Secretary should exercise his authority 
provided by Section 305(c) of the MSA to implement emergency regulations in the American lobster 
and Jonah crab fisheries to reduce the risk of entanglement and prevent the unauthorized take of right 
whales.147 
 

* * * * * * * 
 
The situation for the North Atlantic right whale is dire.  No rules or other measures to protect them have 
been implemented in U.S. waters since the current crisis escalated in 2017, and the species cannot wait 
two to three more years for a suite of new management measures to be developed, approved, and 
implemented under standard rulemaking procedures.  The Secretary’s authorization of the American 
lobster fishery fails to comply with statutory requirements of the MMPA, the ESA, and the MSA and is 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law, in violation of 
the APA.148  Right whales are currently congregating in areas of the ocean149 that are heavily fished with 
vertical line gear authorized in the lobster fishery.150  Swift and clear protections for the species are 
necessary.  Closures to vertical line trap/pot gear fishing in the American lobster and Jonah crab 

                                                 
142 16 U.S.C. § 1854(a), (b). 
143 Supra at petition sections III. A and B.  
144 62 Fed. Reg. 44421-42 (Aug. 21, 1997). 
145 See Final rule issuing emergency temporary regulations creating an immediate closure in the drift gillnet fishery to protect 
sperm whales. 78 Fed. Reg. 54547 (2013). 
146 62 Fed. Reg. 44421-42 (Aug. 21, 1997). 
147 16 U.S.C. § 1855(c)(1). 
148 5 U.S.C. § 553. 
149 NOAA, March 14, 2020, Active Voluntary Dynamic Management Areas (Previously extended DMAs are in effect 
through March 27, 2020); see also, e.g., NMFS Island and MA DMAs – Spreadsheet 2.  
150 2015. Jonah Crab Interstate Fishery Management Plan, p. 59-66 (figures 4, 5, and 6). 

https://www.federalregister.gov/documents/2013/09/04/2013-21487/fisheries-off-west-coast-states-highly-migratory-fisheries-california-drift-gillnet-fishery-sperm
https://www.federalregister.gov/documents/2013/09/04/2013-21487/fisheries-off-west-coast-states-highly-migratory-fisheries-california-drift-gillnet-fishery-sperm
https://www.fisheries.noaa.gov/national/endangered-species-conservation/reducing-ship-strikes-north-atlantic-right-whales#dynamic-management-areas
https://www.fisheries.noaa.gov/national/endangered-species-conservation/reducing-ship-strikes-north-atlantic-right-whales#dynamic-management-areas
http://www.asmfc.org/uploads/file/56e1f58cJonahCrabInterstateFMP_Aug2015.pdf
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fisheries, where the co-occurrence in time and by location of heavy, lethal fishing gear with right whales 
is highest, can be implemented quickly through emergency regulations and will provide significant 
reduction in the risk of further takes in these fisheries.  These closures will provide important, legally-
required protections for right whales until permanent rulemaking is complete and long-term protections 
are finalized and implemented.  Because the closures will only apply to fishing with gear using vertical 
lines, instead of the entire American lobster fishery, there will be incentives for the accelerated 
development of non-vertical line trap/pot gear, (commonly called “ropeless” gear), that can be permitted 
for use in the closure areas.151  The Secretary must exercise his authority to promulgate emergency 
regulations to prevent the further, unlawful take of right whales.152   
 
IV. PETITIONER REQUESTS INTERIM REGULATIONS ESTABLISHING TARGETED 

SEASONAL CLOSURES TO VERTICAL LINE TRAP/POT GEAR FISHING IN THE 
AMERICAN LOBSTER AND JONAH CRAB FISHERIES TO PREVENT THE 
CONTINUED UNLAWFUL TAKE OF NORTH ATLANTIC RIGHT WHALES 

 
Petitioner requests emergency regulations to protect right whales by establishing targeted seasonal 
closures to vertical line trap/pot gear fishing in the American lobster fishery where the greatest risk to 
right whales exists due to the temporal and spatial co-occurrence of right whales and lethal fishing gear.  
As established above, emergency regulations are required because the level of incidental mortality or 
serious injury from the American lobster fishery, along with the sub-lethal effects of entanglement, is 
having a “more than negligible” impact on right whales.153  The requested closures are consistent with 
the existing take reduction plan, which currently includes seasonal closures to trap/pot gear in certain 
areas of high co-occurrence of right whales and fishing gear.  To the extent the Secretary declines the 
Petition for the requested vertical line trap/pot gear closures because they are viewed as not consistent 
with the existing take reduction plan “to the maximum extent practicable,” or for any other reason, then 
it would remain incumbent upon the Secretary to implement other emergency regulations that 
immediately reduce incidental mortality and serious injury in the fishery, as required by the MMPA.  
Petitioner has identified four additional areas in U.S. waters where right whales co-occur with 
significant amounts of trap/pot gear using vertical lines, including some of the heaviest and most lethal 
gear – one area south of Martha’s Vineyard and Nantucket, and three areas in the Gulf of Maine where 
whales aggregate to feed and migrate.  We recognize that in considering our requested rule, the 
Secretary retains discretion to make reasonable adjustments to the proposed boundaries or timing of the 
closures based on the best scientific information available.  We request that the Secretary immediately 
implement closures to vertical line trap/pot gear in these high whale density areas to reduce the risk of 
entanglement and prevent unlawful takes of this species.   
 
Targeted, seasonal closures to vertical lines in trap/pot fisheries represent the most effective and fastest 
way to reduce the most serious risk of right whale entanglement and protect the species from the threat 
of extinction while permanent rulemaking proceeds.  In prior circumstances when there was a spike in 
the number of right whale entanglements that were adversely affecting their annual rates of recruitment 
and survival, NMFS used its MMPA emergency authority to issue emergency regulations to protect 
right whales through closures to lobster pot gear in areas of the ocean where right whales and fishing 
gear co-occurred, specifically in Cape Cod Bay and the Great South Channel.154  These emergency 

                                                 
151 See supra, at fn. 34. 
152 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g), 1533(b)(7), 1855(c)(1). 
153 16 U.S.C. §§ 1371(a)(5)(E)(iii), 1387(g). 
154 62 Fed. Reg. 16,109 (April 4, 1997). Note that in that instance, NMFS used the “immediate and significant adverse 
impact” threshold for action that applies to all marine mammals under section 118 of the MMPA.  There, as here, the more 

https://www.law.cornell.edu/uscode/text/16/1387
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regulations were put in place to protect right whales while permanent regulations, including potential 
gear modifications, were developed and considered.155  NMFS has also previously issued emergency 
regulations to protect right whales through a closure using its ESA authority after finding that gillnet 
fishing in the core right whale calving area off the Southeast U.S. coast during calving season 
constituted a significant risk to the well-being of right whales.156  And the Secretary has previously 
exercised emergency authority under the MSA to create a fishing closure in the drift gillnet fishery on 
the West Coast to prevent the take of sperm whales.157   
 
The closures requested here would simply remove risk where and when whales are present and allow for 
vertical line fishing to be shifted to times and areas with lower risk.  Fishing for lobster and crab without 
the use of vertical lines would still be permitted.  Moreover, although economic impacts do not take 
precedence over the need to eliminate unlawful take in emergency situations under the ESA and MMPA, 
or to meet the conservation mandates under the MSA, the best scientific and commercial data available 
indicate that the economic impacts of the requested closures would be minimal compared to other 
measures that could be required, such as gear modifications.  The requested regulations do not require 
any reduction in traps or for any fishermen to stop fishing, and the majority of lobster landings occur in 
areas closer to shore that are not included in these proposed closures.158  One recent scientific paper 
found “[f]rom 2007 to 2013 in Maine, lobster landings doubled as the number of traps fell 10.5 percent 
and landings per trap increased by about 125 percent.  The state of Massachusetts has achieved record 
high landings since trap/pot seasonal closures have been implemented to protect right whales, especially 
within the Statistical Reporting Areas most affected by the closures.”159 
 
Our organization specifically requests that the Secretary:  
 

A. Immediately establish a year-round closure to all vertical line trap/pot gear fishing in the 
high right whale density area south of Martha’s Vineyard and Nantucket in the northern 
half of Statistical Areas 526 and 537.  

 
An emergency vertical line closure south of Martha’s Vineyard and Nantucket to protect North Atlantic 
right whales is required by law and supported by science.  Increased right whale occurrence south of 
Martha’s Vineyard and Nantucket in Statistical Areas 526 and 537, particularly in the northern half 
above the 40 degrees, 30 minutes North line, has been documented since at least 2016.160 (See: Figures 1 
and 2 below)  The presence and density of right whales in this area has been recorded by both aerial 
sightings and acoustic monitoring and continues currently, with right whales present there year-round.161   

                                                 
protective “more than negligible impact” threshold for action under section 101 applicable to endangered marine mammals 
could have been applied instead. 
155 Id. 
156 71 Fed. Reg. 66,470 (2006). 
157 NMFS has previously created an emergency fishing closure to protect endangered marine mammals from entanglement in 
fishing gear using its authority under the MSA. In the drift gillnet fishery on the West Coast of the U.S. NMFS created an 
interim closure to protect endangered sperm whales from entanglement.  Final rule issuing emergency temporary regulations 
creating an immediate closure in the drift gillnet fishery to protect sperm whales, 78 Fed. Reg. 54547 (2013). 
158 NOAA Fisheries, Fisheries of the United States reports, 2000-2017. 
159 2020. Myers et. al. Reducing effort in the U.S. American lobster (Homarus americanus) fishery to prevent North Atlantic 
right whale (Eubalaena glacialis) entanglements may support higher profits and long-term sustainability, p. 1, Marine Policy 
118 (2020) 104017. 
160 April 20, 2019, TRT Meeting Risk Reduction Tool PPT, slides 21-22; NOAA North Atlantic right whales sighting 
interactive map. 
161 NOAA Right Whale Sighting Advisory System; Right Whale Passive Acoustic Monitoring for monthly Dynamic 
Management Area analysis; 2017. Leiter, et. al. North Atlantic right whale Eubalaena glacialis occurrence in offshore wind 
energy areas near Massachusetts and Rhode Island, USA.  Endang. Species Res. Vol. 34: 45–59.  

https://www.federalregister.gov/documents/2013/09/04/2013-21487/fisheries-off-west-coast-states-highly-migratory-fisheries-california-drift-gillnet-fishery-sperm
https://www.federalregister.gov/documents/2013/09/04/2013-21487/fisheries-off-west-coast-states-highly-migratory-fisheries-california-drift-gillnet-fishery-sperm
https://www.fisheries.noaa.gov/national/sustainable-fisheries/fisheries-united-states
https://www.sciencedirect.com/science/article/pii/S0308597X19309157
https://www.sciencedirect.com/science/article/pii/S0308597X19309157
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf
https://www.nefsc.noaa.gov/psb/surveys/
https://www.nefsc.noaa.gov/psb/surveys/MapperiframeWithText.html
https://www.nefsc.noaa.gov/rcb/interactive-monthly-dma-analyses/
https://www.researchgate.net/publication/315998764_North_Atlantic_right_whale_Eubalaena_glacialis_occurrence_in_offshore_wind_energy_areas_near_Massachusetts_and_Rhode_Island
https://www.researchgate.net/publication/315998764_North_Atlantic_right_whale_Eubalaena_glacialis_occurrence_in_offshore_wind_energy_areas_near_Massachusetts_and_Rhode_Island
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Figure 1: Map developed by The Pew Charitable Trusts. Sources: North Atlantic Right Whale Consortium, “Scientific 
Sightings Database” (2017-2018), (March 11, 2020); NOAA; Natural Earth; U.S. Census Bureau. Note: Raw sighting data 
from the NARWC database are not effort-corrected and the management documents in which they are used are not peer 
reviewed. Distributional patterns based on these data are likely to be biased by where, and when, surveys were conducted.162 

                                                 
162 NOAA Fisheries. Scientific Sightings Database. The North Atlantic right whale sightings data on the NOAA website is 
continually updated and authenticated.  The Secretary should consider the most current and up to date sightings data available 
when making a determination regarding the emergency action request in this petition.  

https://fish.nefsc.noaa.gov/psb/surveys/MapperiframeWithText.html
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Figure 2: Map developed by The Pew Charitable Trusts. Sources: G.E. Davis et al., “Long-Term Passive Acoustic 
Recordings Track the Changing Distribution of North Atlantic Right Whales (Eubalaena glacialis) from 2004 to 2014” 
(2017), (2017/10/18), https:// doi.org/10.1038/s41598-017-13359-3; NOAA’s Northeast Fisheries Science Center, “North 
Atlantic Right Whale Acoustic Detections” (2019), (November and December 2019); NOAA; Natural Earth; U.S. Census 
Bureau163 

While the densest aggregations of right whales occur in this area in late fall, winter, and early spring, the 
whales are present year-round.164  Throughout 2019, NMFS implemented voluntary vessel speed 
restrictions, referred to as “Dynamic Management Areas” (“DMAs”), in this area to reduce risk of ship 
strikes to right whales.  Aerial surveys were conducted to determine the presence of right whales and 
right whale aggregations.  Right whale aggregations were identified and in 2019, NMFS created DMAs 
in this area almost every month of the year.165   
 
2019 Right Whale DMAs 
Month Day Number of whales Location 
January 2 53 South of Nantucket 
 15 100 South of Nantucket 
 27 20 South of Nantucket 
February 4 11 South of Nantucket 
 19 19 South of Nantucket 

                                                 
163 NOAA Fisheries. Passive Acoustic Monitoring of North Atlantic Right Whales. The passive acoustic data monitoring 
North Atlantic right whales is continually updated and authenticated.  The Secretary should consider the most current and up 
to date sightings data available when making a determination regarding the emergency action request in this petition.  
164 NMFS Island and MA 2019 and 2020 Dynamic Management Areas – Spreadsheets 1 and 2. 
165 Id. 

https://www.fisheries.noaa.gov/new-england-mid-atlantic/endangered-species-conservation/passive-acoustic-research-atlantic-ocean
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March 1 10 South of Nantucket 
 13 15 South of Nantucket 
 28 6 South of Nantucket 
April 7 15 South of Nantucket 
 23 3 Southwest of Martha’s Vineyard 
 29 3 South of Martha’s Vineyard 
May 7 4 Southwest of Martha’s Vineyard 
 14 4 South of Martha’s Vineyard 
 15 4 South of Nantucket 
 16 5 Southeast of Nantucket 
 22 15 Southwest of Martha’s Vineyard 
 25 9 South of Nantucket 
July 15 3 South of Nantucket 
 25 7 South of Nantucket 
August 3 10 South of Nantucket 
 12 9 South of Nantucket 
 30 19 Southeast of Nantucket 
September  9 Southeast of Nantucket 
November 9 3 Southeast of Nantucket 
 19 UNK Southeast of Nantucket 
December 12 8 South of Nantucket 
 29 14 South of Nantucket 

 
Right whale sightings have continued in this area in 2020 and NMFS has created DMAs based on the 
presence of multiple whales through March 2020.166  NMFS right whale area surveillance was 
suspended on March 20, 2020 because of the coronavirus health pandemic.  NMFS hopes to resume 
surveys on July 15, 2020.167    
 
2020 Right Whale DMAs 
Month Day Number of Whales Location 
January 22 58 South of Nantucket 
 31 50 South of Nantucket 
February 9 14 South of Nantucket 
 20 8 South of Nantucket 
March 2 66 South and southeast of Nantucket 
 12 13 South and southeast of Nantucket 

 
In addition, the preferred prey for right whales is late-stage Calanus finmarchicus,168 a lipid-rich 
copepod and high energy food source.  The location of Calanus finmarchicus is often an indicator and 
predictor of the location of high concentrations of right whales.169  Plankton research identified the area 

                                                 
166 Id. 
167 Email communication with T. Cole, Northeast Fisheries Science Center, on Monday, June 8, 2020. 
168 2019. Record, et. al. Rapid Climate-Driven Circulation Changes Threaten Conservation of Endangered North Atlantic 
Right Whales, p. 163. Oceanography. 
169 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155 (2012); Record, et. al. Rapid Climate-Driven 
Circulation Changes Threaten Conservation of Endangered North Atlantic Right Whales, p. 163. (2019) Oceanography. 

https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
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south of Martha’s Vineyard and Nantucket as a right whale feeding area, making this habitat particularly 
important for right whale growth, reproduction, and survival.170  (See: Figure 3 below) 

 
Figure 3: 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal 
influence of prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155. 
 
This area of year-round right whale presence in the northern half of Statistical Areas 537 and 526, above 
the 40 degrees, 30 minutes North line, is also where some of the heaviest and most lethal vertical line 
trap/pot fishing gear is used.171  Lobster fishing in Southern New England and the area south of 
Martha’s Vineyard and Nantucket has remained steady or decreased slightly in recent years.172   
However, the Jonah crab fishery – a trap/pot fishery authorized under the American lobster permit – is 
bourgeoning,173 expanding from 2.6 million pounds in 1990174 to 17.4 million in 2017.175  Jonah crab 
harvest began as an incidental catch in the American lobster fishery but the Jonah crab market has 
expanded, and lobster harvesters now set legally modified traps for the specific purpose of catching 
Jonah crabs.176  Compounding the already existing threat to the right whale, 82 percent of the 
Massachusetts and Rhode Island Jonah crab landings come from Statistical Areas 537 and 526, 177 the 
favored right whale feeding grounds south of Martha’s Vineyard and Nantucket.178  Based on NMFS 
data, we estimate that 12.7 million pounds of Jonah crab were harvested from Statistical Areas 537 and 
526 alone in 2017.  Seasonally, much of the Jonah crab landings occur between September 15 and 
March 15, when right whale congregations are densest.179  (See: Figures 4 and 5 below)  Finally, the 
gear used in this area by this fishery is some of heaviest and thus most dangerous gear for right whales, 
with a mean number of over 40 traps per trawl,180 and the thickest endlines (mean of 0.6 inches in 

                                                 
170 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155. 
171 April 20, 2019, TRT Meeting Risk Reduction Tool PPT, slides 21-22. 
172 2015. Jonah Crab Interstate Fishery Management Plan, p. 1. 
173 Id.  
174 Id. at p. 50 (Table 1). 
175 2018. Review of Atlantic State Marine Fisheries Commission Fishery Management Plan for Jonah Crab, p. 10 (Table 1).  
176 Final Rule implementing the Jonah Crab Interstate Fishery Management Plan, 84 Fed. Reg. 10756 (Mar. 22, 2019).  
177 2015. Jonah Crab Interstate Fishery Management Plan, p. 59 (fig. 4). 
178 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155; NMFS Island and MA DMAs – 
Spreadsheets 1 and 2.  
179 2015. Jonah Crab Interstate Fishery Management Plan, p. 60-61 (figures 5 and 6); NMFS Island and MA 2019 and 2020 
Dynamic Management Areas – Spreadsheets 1 and 2. 
180 April 20, 2019, TRT Meeting Risk Reduction Tool PPT, slide 23. 

https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf
http://www.asmfc.org/uploads/file/56e1f58cJonahCrabInterstateFMP_Aug2015.pdf
http://www.asmfc.org/uploads/file/5bdb5189JonahCrabFMPReview_2018.pdf
https://www.federalregister.gov/documents/2019/03/22/2019-05423/fisheries-of-the-northeastern-united-states-jonah-crab-fishery-interstate-fishery-management-plan
http://www.asmfc.org/uploads/file/56e1f58cJonahCrabInterstateFMP_Aug2015.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
http://www.asmfc.org/uploads/file/56e1f58cJonahCrabInterstateFMP_Aug2015.pdf
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf
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diameter).181  (See: Figures 6 and 7 below).  This combination of significant quantities of heavy gear on 
thick, unbreakable line in the right whales’ favored feeding grounds poses a particularly significant risk 
of take, including severe or lethal entanglements. 
 

 
Figure 4: 2015 Massachusetts and Rhode Island Jonah crab landings by area. Source: 2015 ASMFS Jonah Crab Interstate 
Fisheries Management Plan. P. 59. 

 

  
Figure 5: Massachusetts (left) and Rhode Island (right) Jonah crab mean landings (±S.E.) by month (from SAFIS dealer 
reports). 2015. Jonah Crab Interstate Fishery Management Plan, p. 60-61 (Figures 5 and 6). 

 

                                                 
181 Id. at slide 25. 
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Figure 6: Mean trawl length, number of pots per trawl. Source: April 20, 2019, TRT Meeting Risk Reduction Tool PPT, 
slide 23. 

 

 
Figure 7: Mean line diameter in the area south of Martha’s Vineyard and Nantucket is 0.6. Source: April 20, 2019, TRT 
Meeting Risk Reduction Tool PPT, slide 25. 
 

https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf


Petition for Emergency Action from The Pew Charitable Trusts 
 

23 
 

The area south of Martha’s Vineyard and Nantucket is critical for right whale feeding and survival, and 
now supports the presence of right whales year-round.182  Data show that the presence of right whales in 
this area was again significant in the fall and winter of 2019-2020 and is continuing in the spring of 
2020.183   
 
For these reasons, the Secretary should immediately create a closure to vertical line trap/pot gear fishing 
in Statistical Areas 526 and 537 above the 40 degrees, 30 minutes North line (See: Figures 1 and 2) in 
order to reduce the risk of entanglement in this densely populated right whale habitat where significant 
amounts of heavy trap/pot gear are used.  This closure should be year-round based on 2016, 2017, 2018, 
and 2019 sightings data and NMFS 2019 and 2020 dynamic management for shipping speeds showing 
that right whales are now present all 12 months of the year.184 

B. Gulf of Maine Right Whale Seasonal Closures in waters south and east of Maine that are 
closed to all vertical line trap/pot gear fishing, defined as follows:  

1. DOWNEAST SUMMER CLOSURE: A 3-month closure from August 1 to October 31 
to all vertical line trap/pot gear fishing inclusive of all federal and state waters – 
including all waters around Mount Desert Rock.  The closure would include all waters 
inside of the following boundaries: the northwest corner being 43°58’N X 68°20’W, the 
northeast corner being 44°15N X 67°40W, the southeast corner being 43°56’N X 
67°40’W, and the southwest corner being 43°40’N X 68°20’W.  

2. WESTERN GULF OF MAINE SPRING CLOSURE: A 3-month closure from May 1 
and July 31 to all vertical line trap/pot gear in the Jeffrey’s Ledge area. The southern 
boundary being 42°40’N X 70°10’W, the western most boundary being 42°55’N X 
70°30’W, the north boundary being 43°20’N X 70°W, and the eastern most boundary 
being 43°10’N X 69°50’W.  

3. OFFSHORE MIGRATION CLOSURE: A seasonal closure that includes much of 
northern Lobster Management Area (“LMA”) 3 from October 1 through April 30. The 
southwestern boundary being 42°20’N X 70°30’W, the northeast boundary being 
43°58’N X 67°22’W, the southwest boundary being 42°55’N X 67°44’W, and the south 
eastern most boundary being 42°20’N X 68°48’W.  

Downeast Summer Closure (Aug 1-Oct 31): This area includes, among other important areas, the 
waters surrounding Mount Desert Rock, a 3.5-acre island, including all state waters surrounding the 
Rock, and the Inner and Outer Schoodic Ridges.  These are areas that have a long-term, demonstrated 
presence of right whales during the summer and early fall months.  This proposed closure is located 8-10 
miles offshore from the exemption line, predominantly in waters where the depth drops from 300 to 600 
feet of water.  At this shelf break there is significant upwelling, and this higher level of productivity 
attracts whales to feed.   
 
Western Gulf of Maine Spring Closure (May 1-July 31): This area in the south-western Gulf of 
Maine has a long history of right whale presence.  Importantly, it has been identified in recent scientific 

                                                 
182 2012. Pendleton, et. al. Weekly predictions of North Atlantic right whale Eubalaena glacialis habitat reveal influence of 
prey abundance and seasonality of habitat preferences, Vol. 18: 147–161, p. 155 (2012).; NMFS Island and MA 2019 and 
2020 Dynamic Management Areas – Spreadsheets 1 and 2.  
183 NMFS Island and MA 2019 and 2020 Dynamic Management Areas – Spreadsheets 1 and 2. 
184 NOAA Right Whale Sighting Advisory System; Right Whale Passive Acoustic Monitoring for monthly Dynamic 
Management Area analysis; ).; NMFS Island and MA 2019 and 2020 Dynamic Management Areas – Spreadsheets 1 and 2. 

https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.int-res.com/articles/esr_oa/n018p147.pdf
https://www.nefsc.noaa.gov/psb/surveys/MapperiframeWithText.html
https://www.nefsc.noaa.gov/rcb/interactive-monthly-dma-analyses/
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research as an area where late-stage C. finmarchicus abundance is increasing in late spring,185 and thus 
similar to the area discussed above south of Martha’s Vineyard and Nantucket and will likely continue 
to be an important feeding area for right whales.  Jeffrey’s Ledge is a submerged plateau located about 
20 to 25 miles off the coast of New Hampshire, that comes within 5 miles of Cape Ann, Massachusetts 
and extends north to the waters off southern Maine.  Jeffrey’s Ledge rises as much as ~150 meters from 
adjacent basins (i.e., Scantum Basin or Wilkinson Basin) to depths less than 50 meters on the ridge top.  
Its total length is over 60 miles in a north-northeast to south-southwest axes, and generally is only 3 to 6 
miles wide with an approximate 12-mile maximum width.  The significant upwelling in the Jeffery’s 
Ledge area brings nutrients to the surface that create large blooms of plankton, resulting in a well-known 
feeding ground for many species of large whales, including right whales.  
 
Offshore Migration Closure (Oct 1-April 30): The northern section of LMA3 is a migratory corridor 
for right whales in fall and spring months.186  The area extends from Jordan Basin in the north at the 
entrance to the Bay of Fundy to Wilkinson Basin in the South, nearly bordering the Stellwagen Bank 
National Marine Sanctuary.  These basins include some of the deepest areas of the Gulf of Maine, with 
water depths of over 900 feet.  This closure extends approximately 150 miles in length and includes very 
productive areas where shallow waters drop quickly into deeper waters creating strong upwelling and 
feeding opportunities for whales in transit.  This area also includes waters in the central GOM, including 
Cashes Ledge and Outer Falls, where there is a year-round presence of right whales, including as many 
as 75 right whales recorded in the winter months of 2004-2008.187 
 

                                                 
185 2019. Record, et. al. Rapid Climate-Driven Circulation Changes Threaten Conservation of Endangered North Atlantic 
Right Whales, p. 164. Oceanography. 
186 September 19, 2019. Scientists Letter from Kraus, et. al. to Senator Susan Collins (Appendix 1).  Reproduced with 
permission from authors. Monthly Maps October through May.  
187 2013. Cole, et. al. Evidence of a North Atlantic right whale Eubalaena glacialis mating ground. Endangered Species 
Research. p. 5.  

https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://www.int-res.com/articles/esr_oa/n021p055.pdf
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Figure 7. All proposed closures. The areas and months selected for vertical line closures in the Gulf of Maine are based on 
the mapping by Kraus, et. al. using NARWC data and reproduced in Figure 8 below, the Record, et. al. data and map 
reproduced below, the whale watch data used in Chart 1 below and mapped by Bar Harbor Whale Watch and Allied Whale in 
Figure 10 below, and the Roberts, et. al., habitat-based cetacean density maps reproduced below.  

 
As discussed above, given the need for immediate actions that will meaningfully benefit right whales, 
vertical line reductions should be targeted in areas where right whales and gear co-occur.  The data and 
analysis below demonstrate a significant and ongoing year-round right whale presence in the Gulf of 
Maine, which shifts within the Gulf of Maine during different times of the year.188  As discussed further 
below, there is a significant amount of vertical line trap/pot gear used in the offshore areas requested for 
protection, much of which is the heaviest, most lethal gear used in lobster and crab fisheries.189  Thus, 

                                                 
188 In a recent declaration filed in CBD v. Ross, No. 118-cv-112 (D.D.C., May 15, 2020), Doc. 105-2, intended to support 
plaintiffs’ request for a year round vertical line trap/pot closure in Southern New England similar to the area requested above, 
the declarant describes the increased presence of right whales in Cape Cod Bay and south of Nantucket and Martha’s 
Vineyard during the winter and spring, and notes a shift in right whale foraging behavior in the Gulf of Maine due to climate 
change. Id. at ¶¶ 20-21. These statements could be misinterpreted to suggested that all or most right whales have shifted from 
the Gulf of Maine, or do not transit through the Gulf of Maine in route to Canada, however this does not appear to be the 
intent of the statements, which do not reference the much of data and analysis included below.  As this Petition shows, there 
is a year-round presence of right whales both south of Nantucket and Martha’s Vineyard and in the Gulf of Maine.    
189 April 20, 2019, TRT Meeting Risk Reduction Tool PPT, slides 21-22. 

https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt/meetings/April%202019/Meeting%20Materials/overview_of_relative_risk_reduction_decision_support_tool__04_23_2018.pdf


Petition for Emergency Action from The Pew Charitable Trusts 
 

26 
 

the identified vertical line trap/pot closures in the Gulf of Maine, which are focused in the offshore areas 
where right whales and trap/pot gear co-occur, will significantly reduce the risk of entanglement to right 
whales.190   
  
Sightings data from the NARW Consortium database, which includes data from thousands of aerial 
surveys, acoustic detections, and whale watch companies’ sightings, show the regular presence of right 
whales in offshore waters approximately 15 miles or more off the coast of Maine in 300 feet or more of 
water.  This data makes clear that right whales occupy these Gulf of Maine waters year-round.  The 
maps below were recently made using the data from the NARW Consortium database by leading right 
whale scientists.  The maps demonstrate that in recent years, right whales have been observed in 
offshore Gulf of Maine waters every month of the year, and specifically have been regularly observed in 
the areas and months proposed in the requested seasonal closures.191   
 

 
Figure 8: From scientist letter to NOAA dated September 17, 2019. Gulf of Maine Right Whale Sightings 2006-2018 Data 
from NARW Consortium Database. Note: Raw sightings data from the NARWC database are not effort-corrected and the 
management documents in which they are used are not peer reviewed. Distributional patterns based on these data are likely to 
be biased by where, and when, surveys were conducted. 
 
 

                                                 
190 Id. at slides 23-28. 
191 September 19, 2019. Scientists Letter from Kraus, et. al. to Senator Susan Collins (Appendix 1). Reproduced with 
permission from authors. (“This year-round occurrence is consistent with recent historical records of right whales in Maine 
waters” Citing 2014 Wikgren et al. 
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Importantly, as part of the analysis, these scientists concluded that “[b]ecause right whales are difficult 
to see, are distributed unpredictably, and because Maine waters have high concentrations of the whales' 
primary prey and have not been subject to systematic surveys in recent years, the numbers of North 
Atlantic right whales that occur in Maine waters are likely significantly underestimated by fishermen 
and managers.”192 
 
As indicated, the Downeast Summer Closure Area and the Offshore Migration Closure Area are areas 
where right whales aggregate and/or transit to and from Canadian waters in the Bay of Fundy and off 
Nova Scotia.193  The Western Gulf of Maine Spring Closure Area is an area where right whales have 
aggregated in recent years, with data showing a long-term presence of right whales.194  It is an important 
area for right whale survival because recent oceanographic research shows an increasing abundance of 
late-stage C. finmarchicus in the late winter and spring in this region, and thus the Western Gulf of 
Maine is highly likely to be a critical right whale feeding ground (similar to Cape Cod Bay) into the 
future.195   
 

 
Figure 9. From Record et al paper showing areas of increasing abundance of late-stage C. finmarchicus in the Western Gulf 
of Maine in the spring.  
 
These requested closure areas are also corroborated by data collected on whale watching tours in the 
Gulf of Maine, which for nearly 30 years show sightings in the same waters over all five months 
between June and October (See Chart 1. below).  It is important to note that the number of tours in June, 
September and October (1 to 2 tours daily) are reduced compared to July and August (3 tours daily), and 
                                                 
192 September 19, 2019. Scientists Letter from Kraus, et. al. to Senator Susan Collins, p. 3. 
193 NOAA Fisheries. Scientific Sightings Database. The North Atlantic right whale sightings data on the NOAA website is 
continually updated and authenticated.  The Secretary should consider the most current and up to date sightings data available 
when making a determination regarding the emergency action request in this petition.  
194 Id. 
195 2019. Record et. al., Rapid Climate-Driven Circulation Changes Threaten Conservation of Endangered North Atlantic 
Right Whales, Oceanography, p. 4.  

https://fish.nefsc.noaa.gov/psb/surveys/MapperiframeWithText.html
https://tos.org/oceanography/assets/docs/32-2_record.pdf
https://tos.org/oceanography/assets/docs/32-2_record.pdf
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this should be factored into the analysis.  Importantly, analysis of this data must consider the fact that 
during the timespan it was collected, there were “no go” days when there were no whale watch trips due 
to high seas and thick fog, and that during each span of twenty-four hours the whale-watch vessels in 
offshore waters for only a few hours per day.  Thus, as with the scientists’ conclusions regarding the 
NARW Consortium data above, it can be assumed that sightings are significantly underestimated 
compared to the true number of right whales present or transiting through offshore Maine waters.     
 

 
 
Chart 1. Sightings on 97 days of 133 NARW shown by month by Bar Harbor Whale Watch Co. tours in three ten-year 
blocks show the consistent presence of NARW in the offshore waters of Maine. These time series are between 1989 and 1999 
(no data for 1991), 2000 – 2009, and 2010 and 2019. Sightings in this chart are grouped by days and not trips, i.e. if a right 
whale was sighted on multiple tours in a single day it is counted as one sighting, which may have included between 1 to 7 
right whales. 
  
Whale watch sighting data also support that right whales are most frequently found in 300 feet of water 
or more (off the 50-fathom line) in the Gulf of Maine (See: Figure 10 below).  Whale watch data from 
1974 and 1990 show sightings on 59 days totaling over 90 animals in the waters around Mount Desert 
Rock.196  Whale watch data from 1989-2019 demonstrate that offshore waters around Schoodic Ridges 
and Mount Desert Rock have a long-term presence of right whales during the summer and fall months 
(See: Figure 10 below).  This is consistent with NOAA aerial sightings data, passive acoustic data, 2011 
winter vessel surveys, and data and science on migratory corridors. 
 
 
 
 

                                                 
196 Klyver, RZ, Todd S., Allen K., Summers E., Stephenson, T; Allied Whale Mount Desert Rock Tower Log Data, Spoken 
presentation, 2008 Right Whale Consortium,  
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Figure 10.  Right Whale Sightings 1989-2019 from Bar Harbor Whale Watch Co. and Allied Whale. 
 
Further, a 2015 study of right whale migration patterns analyzed all right whale sightings and grouped 
them by month and across locations.  The authors found “that the Bay of Fundy (and potentially other 
areas occupied by right whales during summer and autumn) is an area to which whales frequently 
immigrate, emigrate from and then, at a later time, re-immigrate.”197  This study corroborated prior 
studies in 2009, where scientists estimated this pattern of movement using lagged-identification rates 
and found it consistent with prior scientific observations, and in 1997, where scientists used tags on a 
small number right whales in the Bay of Fundy to show that “many right whales left the area only to 
return again later, some travelling a considerable distance in the intervening period.”198  These findings 
correlate with the NARWC database and whale watch sightings data from Bar Harbor, Maine 
(“Downeast”) that show an increase in right whale sightings between August and October and then into 
the middle of the Gulf of Maine (“Offshore”) during the fall, winter, and spring. 
 
Finally, the sightings data above and the proposed seasonal closures to vertical line trap/pot gear are 
fully supported by recent independent scientific modeling developed by the geospatial marine ecology 
lab at Duke University, which used habitat-based cetacean density models for 23 species of marine 
mammal in the U.S. Atlantic and Gulf of Mexico.199  Duke’s methods are described by the scientists as 
                                                 
197 2015. Brillant, et. al. Quantitative estimates of the movement and distribution of North Atlantic right whales along the 
northeast coast of North America. Endang. Species Res. 27:141-154. pp. 147-153. 
198 Id. 
199 2016. Roberts, et. al. Habitat-based cetacean density models for the U.S. Atlantic and Gulf of Mexico. Scientific 
Reports 6: 22615. 

http://www.int-res.com/abstracts/esr/v27/n2/p141-154/
http://www.int-res.com/abstracts/esr/v27/n2/p141-154/
http://seamap.env.duke.edu/models/Duke-EC-GOM-2015/EC_North_Atlantic_right_whale_maps.html
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follows: “Pursuant to the urgent need for this knowledge in U.S. waters…, we integrated aerial and 
shipboard cetacean surveys conducted by five scientific organizations over 23 years and linked them to 
environmental data relating to cetacean habitat, such as sea surface temperature and chlorophyll 
concentration, obtained from satellite remote sensing and ocean models.”200   
 
Duke scientists produced monthly maps for North Atlantic right whales based on thousands of hours of 
survey effort and sightings throughout the entire range of the right whale.201  These monthly density 
model maps strongly correlate with the sightings data used to create the requested Gulf of Maine Right 
Whale Seasonal Closures, further demonstrating the presence of right whales in areas of high vertical 
line fishing and the need for immediate right whale protections in the identified areas.  However, 
because the data used in the model ends in 2015, the maps do not fully incorporate the more recent right 
whale habitat use of the area in Southern New England.  Updated models from this research team are 
expected later in 2020, and NMFS should use the new maps and other outputs from this research when 
considering the emergency regulations, any extension of those regulations, and when considering the 
permanent rule discussed further in petition Section V below.  We are following this research and intend 
to provide the results when they become available. 
 
These habitat-based cetacean density maps show significant right whale habitat use on Jeffery’s Ledge 
in the spring as right whales depart Cape Cod Bay, and similarly the use of the waters surrounding 
Mount Desert Rock and the Schoodic Ridges in Downeast Maine in the late summer and early fall as 
whales move in and out of the Bay of Fundy in search of historically important feeding grounds.  The 
density model maps also show that waters in the middle of the Gulf of Maine, and offshore in the 
northern part of LMA3, are important for transiting right whales between October and May.   
 
 
  

                                                 
200 Id. 
201 Id. 
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HABITAT-BASED CETACEAN DENSITY MODELS FOR THE U.S. ATLANTIC AND GULF OF MEXICO 
(2015 VERSION) - NORTH ATLANTIC RIGHT WHALE, EAST COAST REGION 
 

  
    January: modeled mean monthly density. © Roberts et al. 2016.     February: modeled mean monthly density. © Roberts et al. 2016. 
 

  
    March: modeled mean monthly density. © Roberts et al. 2016.       April: modeled mean monthly density. © Roberts et al. 2016. 
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     May: modeled mean monthly density. © Roberts et al. 2016            June: modeled mean monthly density. © Roberts et al. 2016 
 
 

   
    July: modeled mean monthly density. © Roberts et al. 2016               August: modeled mean monthly density. © Roberts et al. 2016 
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    September: modeled mean monthly density. © Roberts et al. 2016      October: modeled mean monthly density. © Roberts et al. 2016 
 

    
 November: modeled mean monthly density. © Roberts et al. 2016  December: modeled mean monthly density. © Roberts et al. 2016 

 
 
There are a significant number of lobster traps and pots in the requested seasonal closure areas but given 
the enormity of the lobster fishery as a whole, the requested closures would only impact a small 
percentage of fisherman, and only seasonally.  It is estimated that in both state and federal waters, Maine 
lobstermen fish about 3 million traps, which represents about 87 percent of the U.S. American lobster 
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fishery.202  The “offshore” lobster fishery deploys between 50,000 and 80,000 of those traps, all in 
federal waters,203 creating significant risk of right whale entanglement.  Leading scientists, relying on 
NOAA data, concluded: 
 

“Only a few entanglements have been definitively tracked to Maine fisheries because it is 
extremely rare to identify the origin of gear to any fishery.  Still, from 1997-2017 at least three 
right whales were entangled in Maine coastal lobster fisheries, and three more were caught in 
the offshore lobster fisheries off Maine 
(https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/reports/index.html).  
Further, due to the previous actions of Maine's representatives at the TRT meetings, 70 percent 
of Maine's waters are exempt from regulations requiring fishing gear to be marked with country 
and state of origin, with the result that it is not currently possible to determine if right whale 
entanglements originated in Maine.”204 

 
The high density of vertical line trap/pot gear and co-occurrence of right whales will result in continued 
entanglements of right whales in the Gulf of Maine unless emergency regulations are promulgated.  
Based on the whale presence and gear data described above, the Secretary should immediately establish 
the requested Gulf of Maine Right Whale Seasonal Closures.  These emergency closures would impact 
only a small percentage of fishermen seasonally, because it is estimated that approximately 95 percent of 
trap/pot gear and landings from the Gulf of Maine come from inshore areas.205  Maine Department of 
Marine Resources has also publicly stated that 3,800 of the state’s 5,000 lobster permit holders fish in 
state waters only, thus approximately 75 percent of the Maine lobster fishery would not be impacted by 
these closures, which are nearly all in federal waters.206  The requested seasonal closures target risk 
reduction to areas of the ocean where right whales and some of the heaviest and most dangerous fishing 
gear co-occur. 
 
V. PETITIONER’S REQUEST FOR RULEMAKING TO MAKE THE REQUESTED 

INTERIM REGULATIONS PERMANENT 
 
The best scientific information available, along with all other data and information provided herein, 
demonstrates that, in addition to immediately implementing the requested emergency regulations, the 
Secretary should immediately initiate rulemaking to make the requested regulations “permanent” in 
order to protect right whales from vertical line trap/pot gear fishing in future years.  Petitioner therefore 
also formally requests that the Secretary exercise his authority under APA Section 553 and the MMPA, 
ESA, and MSA207 to initiate rulemaking to consider the petitioned for emergency regulations in 
accordance with standard rulemaking procedures under these statutes (“permanent rulemaking”).  In 
addition, as part of such rulemaking, and consistent with these statutes and other applicable law, the 
Secretary should consider alternatives to these closures, such as adjustments to the boundaries and 

                                                 
202 2015. ASMFC, American Lobster Stock Assessment Report. at p. 33. 
203 Id.; See also, September 19, 2019. Scientists Letter from Kraus, et. al. to Senator Susan Collins, p. 4. 
204 Id.  
205 This statistic appears to be unpublished but has been used often by industry representatives and state officials when 
discussing potential measures necessary to protect right whales. It is corroborated by the same ASMFC data used in the 
Scientists September 2019 Right Whale Letter. It is estimated that 50,000 to 80,000 traps are fished offshore in the Gulf of 
Maine, and over 3 million traps are fished inshore and offshore by Maine fishermen (87% of the entire fishery, which 
indicates a little less than 3.5 million total traps in the American lobster fishery).  Thus, based on these numbers about 2.3 to 
2.7 percent of all traps are fished offshore, leaving over 95 percent of all traps fished inshore. 2015 Stock Assessment Report. 
206 February 12, 2020. Overton, Maine’s plan to protect shales falls short, regulators say, raising prospect of federal rules,  
Portland Press Herald. 
207 5 U.S.C. §§ 553(e); 16 U.S.C. §§ 1533(d), 1855(d), 1387(g), 1855(d). 

https://www.asmfc.org/uploads/file/55d61d73AmLobsterStockAssmt_PeerReviewReport_Aug2015_red2.pdf
https://www.pressherald.com/2020/02/11/maine-whale-plan-falls-short-feds-say/
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timing of the closures, along with other measures necessary and appropriate to protect North Atlantic 
right whales and bring the American lobster fishery into full compliance with the MMPA, ESA, and 
MSA. 
 
Emergency regulations issued under the MMPA may remain in effect for up to 270 days.208  Emergency 
regulations issued under the ESA and MSA may remain in effect for up to 240 days,209 and 366 days,210 
respectively.  Because an emergency exists under all three of these statutes, the Secretary should take the 
actions necessary to extend the requested emergency regulations for up to 366 days in order to ensure 
right whale protections are in place while permanent rulemaking consistent with standard procedures is 
completed.  During the time that the emergency regulations are in effect, the Secretary should complete 
the requested permanent rulemaking consistent with APA, MMPA, ESA, and MSA rulemaking 
procedures. 
 
As part of such permanent rulemaking, the Secretary should consider alternatives to the requested 
closures, including reasonable adjustments to the requested boundaries based on additional or updated 
scientific and commercial data on right whale presence, aggregations, migration, and feeding grounds.  
Specifically, among the alternatives the Secretary should consider whether the closures south of 
Martha’s Vineyard and Nantucket in the Statistical Areas 526 and 537 should be extended to include all 
of these blocks for a period of months or throughout the year, and whether any of the Gulf of Maine 
Right Whale Seasonal Closures should be extended to include additional months or throughout the year.  
The Secretary should also consider adding requirements for increased right whale surveys of the waters 
in and around the closures and to review such closures at regular intervals, i.e., annually or after a short 
period of years, in order to consider new scientific and commercial data on whale presence and changes 
in the American lobster and Jonah crab fisheries necessitating adjustments to the boundaries and timing 
of the closures.  
 
The requested emergency closures to vertical line trap/pot gear set forth above are, based on our analysis 
of the best scientific and commercial data available, located in the currently unprotected waters in the 
region that have some of the highest seasonal and year-round densities of North Atlantic right whales.  
We recognize, however, that North Atlantic right whales are not confined to these areas and often transit 
other waters in the region throughout the year, and therefore also require more diffuse protections from 
entanglement.  Thus, in order to fully meet the level of risk reduction deemed necessary by NMFS, we 
also request that through the permanent rulemaking the Secretary consider and implement additional 
measures that would complement vertical line trap/pot closures.  Alternatives for such measures should 
include trap reductions and vertical line limits that cumulatively, with vertical line closures, will reduce 
take below the legal thresholds, including alternatives identified through the 2019 scoping to initiate 
rulemaking under the MMPA.211   
 

VI. CONCLUSION 
 

North Atlantic right whales are dying at significant rates while their reproduction rate is far below what 
is needed for the species to survive and recover.  These trends are in large part due to entanglement in 
the vertical line trap/pot fishing gear used in the American lobster and Jonah crab fisheries.  The 
Secretary’s ongoing authorization of these fisheries jeopardizes the continued existence of right whales.  
In the face of this threat, the Secretary has an unavoidable obligation under the MMPA, and also has 
                                                 
208 16 U.S.C. § 1387(g)(3),(4). 
209 16 U.S.C. § 1533(b)(7).  
210 16 U.S.C. § 1855 (c)(3), (c)(3)(B), (d). 
211 84 Fed. Reg. 37822-24 (Aug. 2, 2019). 
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duties under the ESA and MSA, to issue emergency rules that immediately protect right whales and 
reduce their deaths and serious injuries.  Based on the extensive data detailed above regarding the co-
occurrence of right whale habitat and lobster/crab fishing, steps can be taken to reduce right whale 
entanglements and mortality without significantly impacting the lobster industry.  
 
Consistent with the mandates and legal authority contained in the MMPA, ESA and MSA, The Pew 
Charitable Trusts requests that the Secretary determine that the level of incidental mortality or serious 
injury from the American lobster fishery has resulted or is likely to result in an impact on right whales 
that is “more than negligible,” and promulgate emergency regulations that immediately establish the 
requested closures to vertical line trap/pot gear fishing in the northern half of Statistical Areas 526 and 
537 and the three identified areas in the Gulf of Maine, or substantially similar and equally effective 
time-area gear restrictions.  These closures will significantly reduce the risk of further takes of right 
whales while the requested rulemaking to establish permanent regulations that fully meet the required 
risk reduction in the American lobster and Jonah crab fisheries is completed.  The survival and recovery 
of the iconic North Atlantic right whale depends upon swift and effective action by the Secretary.  
 
Sincerely, 
 

 
_________________________ 
Peter Baker  
Project Director 
Conserving Marine Life, New England and Atlantic Canada 
The Pew Charitable Trusts 
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K. Purcie Bennett-Nickerson, Attorney 
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