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Overview
The nation’s public retirement systems have emerged from a decade of unprecedented changes to benefit design 
and financing, yet many jurisdictions are still short of what they need to fully fund retirement benefit obligations. 

Since 2000, when public retirement systems were almost fully funded, states have seen aggregate unfunded 
pension liabilities grow to more than $1 trillion, with an additional $700 billion in unfunded retiree health benefit 
costs. As the gap has widened, retirement system contributions from taxpayers have doubled as a share of state 
revenue, but they have still fallen short of what is needed to improve the overall funding situation. 

While past reforms will lower costs somewhat over the long term, pension funding will continue to be a financial 
pressure in many states as large numbers of older employees retire and revenue growth is relatively weak. In 
addition, continuing market volatility, along with the threat of another downturn, could increase pension funding 
costs and pressure policymakers to consider additional reforms at a time when they also need to continue 
funding core government services such as schools, public safety, and infrastructure.

Thorney Lieberman/Getty Images



2

With that backdrop, it is important for policymakers to understand the legal protections afforded to workers’ 
retirement benefits—and lawmakers’ ability to modify the terms and conditions of those benefits. 

The Pew Charitable Trusts conducted a comprehensive 50-state review of state constitutions, statutes, and case 
law to determine the level of legal protection for not only public employee pensions—a monetary annuity paid 
throughout the lives of retired employees and often to a surviving spouse as well—but also retirement health care 
plans. Pew’s research examined the annuity and health care benefits separately because the law in most states 
treats the two differently. The research also focused on the legal rights of current employees and retirees because 
retirement benefits can be modified for new employees prior to their date of hire. 

This issue brief will explore the highlights of the research, which revealed that state laws vary significantly with 
respect to:

 • The source of protection for employee retirement benefits.

 • The aspects or features of pension benefits that are protected.

 • The participants who are entitled to such protection.

One reason for the wide variance in legal protections for employee retirement benefits is that state, not federal, 
law primarily governs retirement benefits for state workers. And in each state, these protections vary by source, 
be it the state constitution, statutes, or court decisions. Retirement benefits protected by a state constitution can 
be changed only by a constitutional amendment. A statute, on the other hand, can be changed by the legislature 
through the standard lawmaking process, or by a subsequent constitutional amendment. And a judicial decision 
can be changed by a higher court overruling a lower court’s decision; by a court modifying or clarifying a prior 
decision; or—rarely—by a court establishing a new precedent. 

Understanding how retirement benefits are protected is crucial for policymakers as they explore options to 
manage their state’s increasing pension costs. These options include increasing pension funding, changing plan 
investment strategies, and reforming design and benefit levels.

Sources of legal protections for pensions
All 50 states protect public pensions to some degree. Pew found that eight states rely exclusively on the state 
constitution; six states rely solely on statutes enacted by the legislature; and 26 states rely exclusively on court 
rulings that find pensions to be part of a contract between the employer and the employee—also known as the 
“common-law contractual approach.” Five states use a combination of judicial decisions and state statutes to 
protect retirement benefits for public employees, and one state relies solely on judicial decisions. Four states 
protect pensions in different ways.



3

Figure 1

Source of Legal Protections for Pension Benefits
Majority of states determine pension protections through common law 

Note: Connecticut uses property interest in the retirement fund prior to retirement and state statute once retired. Indiana uses gratuity for 
mandatory plans prior to retirement, and common-law contractual for voluntary plans and once retired. Minnesota uses promissory estoppel. 
Texas relies on the state constitution for certain municipal plans and gratuity for non municipal plans. 

Source: Pew analysis of state constitutions, statutes, and court decisions

© 2019 The Pew Charitable Trusts
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What is protected?
Even among states with the same source of legal protection for pension benefits, the aspects or features 
protected can vary significantly. The research examined three major categories of pension features to determine 
the extent of state-level protection: accrued benefits, the rate of future accrual, and cost-of-living adjustments.

Constitutional Protections
Arizona adopts new amendment permitting the legislature to change  
pension benefits

Arizona is one of only eight states whose constitution prevents lawmakers from adversely 
altering pension benefits for public employees. However, Arizona is unique in that it is the  
only state to have passed a constitutional amendment relaxing those protections.

In 2015, Arizona’s pension plans for public safety workers had a funded level of 48 percent,  
with high costs that imposed an increasing fiscal burden on many local governments.  
The growing unaffordability was due in part to a provision in the plan mandating permanent 
benefit increases to eligible retirees in years with excess market returns. The increases were  
not tied to any cost-of-living index and, once granted, could not be reduced.

Because Arizona’s constitution includes very strong legal protections for public pensions—
which are protected as of the first day of employment and cannot be changed to an  
employee’s detriment for any reason—the courts had struck down several earlier attempts  
at modifying this provision. 

Concerned about the solvency of the pension fund, labor leaders for Arizona’s public safety 
workers approached state legislators in 2015 with a plan to address the problem. After a year-
long collaboration among multiple stakeholders, lawmakers launched a bipartisan initiative 
to reform the public safety employee retirement plans. These reforms were contingent upon 
the passage of a constitutional amendment that would allow several specific modifications to 
the pension system, including changes to cost-of-living adjustments (COLAs).1 In 2016, voters 
approved the amendment by a margin of 70 percent to 30 percent. 

As a result, Arizona replaced the permanent COLA for police and firefighters with a COLA that 
was capped at 2 percent per year. The reform is expected to reduce the pension costs of new 
government employees by 20 percent to 43 percent—an estimated taxpayer savings of $1.5 
billion over the next 30 years.2 
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Accrued benefits
For most public employees, accrued pension benefits are protected against change either from their very first day 
of employment or once they’ve satisfied the plan’s minimum service requirement. Every state protects benefits 
that have been earned by working for the employer—called accrued benefits—in at least some circumstances. 
However, the extent of that protection varies significantly.

The most common approach, used by 22 states, is to protect accrued benefits for all employees from the moment 
they begin participating in the plan. An additional nine states protect accrued benefits only after an employee has 
satisfied the plan’s minimum service requirement, commonly referred to as vesting. Four states require both age 
and service requirements to be satisfied before protection applies, and Iowa, Ohio, and Virginia protect accrued 
benefits only once a participant has retired. In Minnesota3 and West Virginia,4 accrued benefits are protected 
only if a participant can show that he or she relied on promised benefits to his or her detriment—for example, by 
making employment or retirement planning decisions on the basis of the promised benefits. Wyoming protects 
an employee’s accrued benefits only in the event of plan termination—and, even then, only to the extent that the 
state has funded such benefits. 

Figure 2

Legal Protections for Accrued Pension Benefits
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The rate of future accrual
While accrued benefits are generally well protected, the same is not always true for pension benefits that current 
employees might earn for future service. Eleven states protect all participants against changes from their first day 
of employment. (In other words, the pension formula can never be less generous than it was on the employee’s 
first day of work.) An additional three states provide such protection once a participant has satisfied the plan’s 
minimum service requirements and is therefore vested. Seven states protect the rate of future accrual only for 
some participants or only in specific situations, and in 16 states there is no legal protection for the rate of future 
pension accruals. Finally, in 13 states there is no relevant legal authority on the issue of future accruals.

Figure 3

Legal Protection for the Rate of Future Accrual
States vary on whether formula to calculate benefits can be changed
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Cost-of-living adjustments
Legal protections for cost-of-living adjustments (COLAs ) are among the least-settled areas of pension law, with  
27 states lacking any constitutional, statutory, or judicial authority on the issue. Six states do not protect COLAs; 
five do so for all participants; and four do so only for COLAs that have been accrued to date (in other words, 
they allow changes to future COLA accruals). The remaining eight states offer some type of limited or specific 
protection to COLAs in some circumstances.
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Source: Pew analysis of state constitutions, statutes, and court decisions

© 2019 The Pew Charitable Trusts

Figure 4

Legal Protection for Cost-of-Living Adjustments
Majority of states lack legal framework to determine protections

Can a state’s fiscal distress justify altering benefits?
A state that treats pension benefits as contractual in nature is generally prohibited under the Contracts Clause of 
the U.S. Constitution from passing legislation that substantially impairs that contract. However, because states 
are sovereigns, they have certain rights that cannot be contracted away, such as the right to protect the health, 
safety, and welfare of their citizens (commonly referred to as a state’s “police power”). As a result, significant 
fiscal distress may allow a state to exercise its police power to make changes to pension benefits that would 
otherwise be unconstitutional.

The U.S. Supreme Court has developed a three-part test to determine if a state is justified in its use of the 
police power to impair its own contract. The test is a difficult one to satisfy and depends in part on the state’s 
establishing that the change was the least-drastic method of achieving an important public purpose. In the 
pension context, the state would need to establish that fiscal distress required a change to pension benefits and 
that the change made was the least-drastic means of addressing the financial condition.

To date, there have been only two reported cases that rely solely on the police power to justify otherwise 
unconstitutional changes to pension benefits; both were decisions of the Rhode Island Superior Court.5

In addition, state courts in Arizona and Illinois have held that the police power may never be used to justify 
otherwise impermissible pension changes. Both states have specific protections for pension benefits in their state 
constitutions, and the court read those provisions as constraining the state’s police power.6
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Fiscal Distress Prompts Reform in Rhode Island
Court finds city justified in suspending COLA 

Cranston Police Retirees Action Committee v. City of Cranston7 was a Rhode Island Superior 
Court case permitting the suspension of a 3 percent annual compounded COLA. The court  
first determined that the plan participants had a contractual right to the COLAs at issue and 
that the suspension of those COLAs constituted a substantial impairment of that contract.  
Even though the court found that there was a substantial impairment of contract, it also 
determined in this case that the city had satisfied the difficult police power test and was 
justified in suspending the COLA.

The plan at issue had a long history of funding shortfalls. By 2012, it was only 16.9 percent 
funded, with demographics that made traditional funding catch-ups challenging: Of  
480 participants, only 57 were active employees; the rest were retirees. Further, the city was 
experiencing a general fiscal crisis, brought on in part by the Great Recession, as well as rising 
unemployment, devaluation of city property, two natural disasters, and reduced state aid.  
The city’s financial distress had resulted in a downgraded bond rating, and the city faced 
potential bankruptcy.8

The City of Cranston was forced to take action by the 2011 Rhode Island Retirement Security 
Act (RIRSA), which deemed municipal plans that were less than 60 percent funded to be in 
“critical” status. RIRSA required the city to inform stakeholders of this fact—and to submit 
a funding improvement plan to the state. If the municipality did not comply, it faced further 
reductions in state aid.

To develop its funding improvement plan, the City of Cranston considered more than  
25 alternatives and determined that suspending the COLA was the best solution, as doing so 
would reduce the plan’s annual required contribution by an estimated $6 million in the first 
year of implementation.9 The court permitted the otherwise unconstitutional change as a valid 
exercise of the police power, finding that the city faced a fiscal emergency that it had neither 
created nor anticipated and that it had crafted a solution that did not seek to benefit one group 
over others. The court found that the city had sought to tailor its funding remedy as narrowly as 
possible and that it did not impose a drastic impairment when an evident and more moderate 
course would have served its purpose equally well. 
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The California Rule
As one of the first states to hold that public pensions create any type of contract, California has been the most 
influential state in developing the common-law contractual approach to public pensions. The California Rule 
generally provides that on the first day of employment, a contract is formed that prevents detrimental changes 
to the pension formula, thereby protecting even pension benefits that have not yet been earned. Specifically, the 
California Rule provides that “changes in a pension plan which result in disadvantage to employees should be 
accompanied by comparable new advantages.”10

Twelve states have adopted some form of the California Rule, although at least five of those states have made 
significant modifications to the rule as applied in their state. Four cases are currently pending before the 
California Supreme Court, challenging the standard interpretation of the rule. In addition, the court issued a 
decision in one case in March 2019.

Recent litigation indicates that other states are also rethinking their adherence to the California Rule. Colorado 
courts adopted the rule in the 1960s, stating that current employees have a “limited right” to their pensions and 
that any detrimental change must be offset by a comparable new advantage.11 However, in 2014, the Colorado 
Supreme Court held that pensions are protected as contracts only where there is clear evidence of legislative 
intent to form a contract.12 Based on that ruling, the Colorado Supreme Court permitted changes to COLAs, even 
for individuals who had already retired.

New Hampshire’s Supreme Court has similarly shifted its judicial approach to pensions. In 2012, the court 
appeared to adopt the California Rule in a case involving changes to the judges’ retirement plan.13 Three years 
later, in a case brought by participants in the New Hampshire Retirement System, the court determined that 
participants had no right to prevent prospective COLA changes because there was no “unmistakable” legislative 
intent to form such a contract.14 This apparent rejection of the California Rule appears to be a significant shift in 
New Hampshire’s legal approach to public pension protection.

For additional details on the California Rule, please see the appendix. 

Legal protections for retiree health benefits
The law concerning retiree health benefits is less developed, and less protective, than the law governing pension 
benefits. In most states, these benefits are based on achieving a specific status—such as a minimum number  
of years of service and a minimum age—and they do not accrue or increase in value over time. In other words,  
if a government offers retiree health benefits for all employees who retire on or after age 55 with at least five 
years of service, an employee with five years of service is entitled to exactly the same benefit as an employee 
with 30 years of service. Additionally, the value of retiree health benefits is uncertain and varies by individual.

These distinctions often lead courts to conclude that retiree health care benefits are not earned through service 
in the same way as pension benefits and are therefore governed by different legal rules.
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Sources of legal protections for retiree health benefits
Eight states protect retiree health benefits through the common-law contractual approach. Alaska, Hawaii, and 
Illinois provide protection through explicit language in the state constitution, and Kentucky and West Virginia do 
so through statute.

In 14 states, there is no relevant legal authority—neither judicial decisions nor statutory law—addressing the 
protection provided to retiree health benefits. In 21 other states, courts have held that retiree health benefits do 
not have any explicit protection under the law. But this does not mean that such benefits are always unprotected; 
it simply means there must be an explicit contract (such as a collective bargaining agreement) if such benefits 
are to be protected from change. 

Source: Pew analysis of state constitutions, statutes, and court decisions

© 2019 The Pew Charitable Trusts

Figure 5

Sources of Legal Protections for Retiree Health Benefits
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Litigation to determine legal protections for retiree  
health benefits
Much of the recent litigation about retiree health benefits has involved changes to an existing benefit structure. 
Examples of such changes include moving from a point-of-service plan to an HMO or raising required cost-
sharing such as deductibles, copayments, and coinsurance amounts. The legal result often depends on the 
precise language used in either the formal contract or the offer of benefits. In contrast to their rulings on pension 
benefits, many courts have allowed changes to health benefits unless the contract terms explicitly state that the 
benefit structure is protected. Where the language speaks of a general right to medical benefits but contains no 
further qualifying language, courts tend to allow changes to the benefit structure.15 Where the offered retiree 
health benefits are explicitly tied to active-employee health benefits (such as, “If you are a qualified retiree, you 
may continue health insurance on the same terms as active employees”), any changes are generally permissible if 
they are also made for active employees.16

One frequently litigated issue is the duration of retiree health benefits provided through collective bargaining 
agreements where the contract language is silent or ambiguous regarding such duration. Where the agreement 
provides for retiree health benefits for eligible individuals who retire during the term of the agreement—often 
three years—the question is whether the right to benefits continues for the life of the individual or only until 
the contract expires. Some courts have held that, where the contract is silent on the duration of retiree health 
benefits, the benefits were most likely intended to last beyond the duration of the contract. On the other  
hand, some courts hold that retirees are entitled to benefits only as long as the contract is in effect, based on  
the position that a contract term cannot survive the expiration of the contract without explicit language 
supporting that. 

The U.S. Supreme Court ruled on the issue for the first time in 2015: In the M&G Polymers v. Tackett case, it 
held that where a collective bargaining agreement is silent or ambiguous regarding the duration of retiree health 
benefits, “a court may not infer that the parties intended those benefits to vest for life.”17 While the Supreme 
Court ruling answers the issue for cases brought in federal court, state courts are not bound by the holding. 
Nevertheless, four states have reported decisions where the state court has endorsed the Supreme Court’s 
holding in Tackett: New Jersey at the trial level, California at the appellate level, and Illinois and Michigan at the 
Supreme Court level. Notably, there are no reported state decisions rejecting the Tackett holding.

Can fiscal distress justify otherwise impermissible changes to 
retiree health benefits?
As with pensions, states have rarely used the police power to successfully justify changes to retiree health 
benefits that would otherwise be unconstitutional. The only reported case to do so involved a state statute that 
explicitly allowed changes to collective bargaining agreements in the event of a fiscal emergency.18

The relative absence of cases in this area is likely because many states have no reported cases of any kind 
addressing legal protections for retiree health care, while other states make clear that such benefits are not 
protected, thereby eliminating the need to resort to the police power.
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Conclusion
Every state guarantees some form of legal protection for public retirement benefits, although the nature and 
strength of the protections vary depending on the type of benefit, the source of legal protection, the plan 
provisions, and employees affected by the change. Policymakers seeking to reform public retirement systems 
need to understand what changes are legally permitted. 

Appendix A

Significant California Rule developments
California was one of the first states to hold that public pensions create any type of contract—and that the 
contract is formed as of the employee’s first day of employment.19 California’s adoption of a contractual 
framework for pension protection established a precedent that many states have followed. This was a significant 
advance in participant protections because states had previously treated pension benefits as a gratuity that was 
not entitled to any legal protection. However, current California law broadly holds not only that pension statutes 
create a contract but also that the contract is formed on the first day of employment and is of open duration. 
Thus, the pension promise protects both past and future pension accruals.

This broad protection, referred to as the California Rule, is the highest level of pension protection that has been 
established through court rulings. Because of this interpretation, pension benefits for current employees cannot 
be detrimentally changed even if the changes are only prospective.

In the past several years, five California appellate court decisions have considered whether certain changes 
to pension benefits were permitted, marking a significant change from long-standing interpretations of the 
California Rule. The California Supreme Court has granted review in each of these cases, four of which are still 
pending, raising the strong possibility of new guidance on the rule.20

Two of the cases still pending involve changes to county retirement systems enacted by the California Public 
Employees’ Pension Reform Act of 2013 (PEPRA). Among other things, PEPRA modified the definition of 
compensation used by county retirement systems to calculate pensions, and employees in several counties 
challenged the legality of those changes. Two of those lawsuits resulted in appellate court decisions: one 
brought by Marin County employees;21 the other a consolidated action involving Alameda, Contra Costa, and 
Merced counties.22 Importantly, both appellate courts agreed that there was no absolute requirement under the 
California Rule that a detrimental change be offset by a comparable new advantage and that the test allowed 
more flexibility than that. The courts agreed that reasonable changes prior to retirement are permitted and that 
comparable advantages “should”— not “must”—offset the detriment to employees.

While the courts agreed on this interpretation of the rule, they split on whether the changes at issue in these 
cases were reasonable—and therefore whether they required an offsetting benefit. The Marin court found the 
change at issue to be a reasonable one designed to prevent pension abuses, which did not require an offsetting 
advantage.23 The Alameda court emphasized that where there is no comparable advantage given to offset a 
detrimental change, the burden to justify the change will be “substantive.” 



13

A recently decided pension case known as the Cal Fire case addressed PEPRA’s repeal of the ability of California 
Public Employee Retirement System members to purchase up to five years of pension service credit (commonly 
referred to as “airtime”), which the appellate court upheld. 24 As in the county cases above, the court in this 
case agreed that the relevant test under the California Rule is that detriments should (but not must) be offset 
by comparable new advantages. On March 4, 2019, the California Supreme Court announced its decision.25 
The court examined the statutory language and found nothing to indicate a legislative intent to form a contract 
protecting the right to purchase service credit in perpetuity.26 Consequently, the court did not directly address the 
scope of the California Rule.27
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