
State and local correctional facilities, including prisons and jails, are required to provide health care to 
incarcerated adults.1 Drug spending has an outsize impact on correctional health care budgets: Of the states that 
report drug spending, the majority spend more than 15 percent of their health care budget on drugs, with some 
spending as much as 32 percent.2

Drug pricing regulations under the Medicaid program inhibit correctional facilities from directly negotiating 
reduced drug prices with manufacturers. Correctional facilities are generally drug purchasers rather than 
insurers, buying drugs directly from a wholesaler. The Medicaid Drug Rebate Program has a “best price” provision 
requiring that the program receive the lowest price given to certain drug purchasers, including state correctional 
facilities.3 Manufacturers argue that they are unable to offer substantial discounts to correctional facilities lest 
they trigger the best price provision, which would require them to offer the discount to all Medicaid programs as 
well as certain other providers eligible to receive the Medicaid discount.4

Some correctional programs have been able to access discounted prices by transporting incarcerated adults to 
academic hospitals that are eligible for the Medicaid discount under the 340B Drug Discount Program, which 
provides discounts to hospitals and clinics that meet federal standards for serving low-income or uninsured 
patients.5 The 340B program generally requires that patients be physically seen in the eligible hospital in 
order to qualify for drug savings; bringing incarcerated adults to the hospital creates substantial logistical and 
financial hurdles for correctional programs. Drug manufacturers are required to provide 340B discounts when an 
incarcerated adult is seen at a 340B hospital and meets other program criteria; however, manufacturers can also 
voluntarily provide discounts to these hospitals outside of the 340B program without triggering best price and 
without requiring incarcerated adults to be transported to the hospital.6
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Voluntary drug discounts exempted from Medicaid best price 
The Medicaid best price provision has a variety of “carve outs,” or exemptions, that allow manufacturers 
to offer certain providers discounts—such as price concessions offered to pharmacy benefit managers and 
manufacturer-sponsored drug discount card programs—without establishing a lower Medicaid price. One 
of these carve outs exempts all discounts given to 340B hospitals, regardless of whether the lower price 
is required under the 340B program or is voluntary.7 This is an important distinction. While patients must 
meet certain requirements to be entitled to the mandatory 340B discount, they do not need to meet these 
requirements to receive a voluntary manufacturer discount.

If manufacturers provided a voluntary discount to a designated 340B academic hospital for incarcerated adults, 
correctional facilities would no longer have to transport incarcerated adults to the 340B hospital to receive the 
savings. Instead, correctional facilities could use telemedicine or have physicians from the 340B hospital visit 
the correctional facility for diagnosis; prescriptions would be mailed or sent by courier from the 340B hospital’s 
pharmacy, and the correctional facility would reimburse the pharmacy as an insurer. Because voluntary discounts 
to 340B hospitals are exempt from best price regardless of whether the patient meets 340B eligibility criteria, 
manufacturers would not face any best price liability under this arrangement. This approach would not expand 
the 340B program.

This system relies on manufacturers to provide voluntary discounts, which they may be unwilling to do. However, 
a state could require a manufacturer to provide discounts as a condition for having its drugs placed on the state’s 
Medicaid Preferred Drug List (PDL).8 States already use PDLs to give certain drugs preference in exchange 
for additional Medicaid discounts, and a state could require that manufacturers extend the same discounts 
to a designated 340B academic medical center for treatment of incarcerated adults. Because the correctional 
population is likely to be much smaller than the Medicaid population, this should only marginally increase the 
discounts a manufacturer must offer.

Considerations for state policymakers 
Establishing a voluntary discount program for incarcerated adults would require significant administrative 
collaboration by correctional facilities, designated 340B hospitals, drug manufacturers, and potentially the state 
Medicaid program; the related administrative costs may reduce the savings achieved. Because of this potential 
administrative complexity, states may want to limit these arrangements to only high-cost drugs with significant 
potential for savings. However, many states are already dealing with the financial and administrative burden 
of transporting incarcerated adults to 340B hospitals to access discounts for certain high-cost conditions; this 
model could build on those arrangements, reducing costs and allowing for expansion to cover more conditions.

Manufacturers may be unwilling to offer voluntary discounts under this model and might challenge any legislative 
or regulatory requirements to offer them as a condition for placement on the Medicaid PDL. A collective of states 
working together with manufacturers to identify legal and logistical barriers may help encourage manufacturer 
willingness to enter these arrangements.
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This fact sheet was updated on Nov. 7, 2018, to clarify that the policy proposal would not expand the 340B drug  
discount program.
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