
What problem is this policy meant to address?
Reverse payment agreements, also known as “pay-for-delay” deals, are settlements that involve a brand 
pharmaceutical manufacturer paying1 one or more potential generic competitors to resolve patent infringement 
lawsuits and agree upon a date by which the generic product can come to market. In fiscal year 2014 there were 
21 such settlements involving 20 different branded drugs.2

Reverse payment agreements originate with the requirement that, before the first generic version of a drug can be 
sold, its manufacturer must certify that it will not market the product until after all relevant patents have expired. 
Alternatively, the generic drugmaker may certify that the underlying brand patents are invalid or not infringed by 
the generic product, referred to as a Paragraph IV challenge.3 Brand manufacturers often respond to Paragraph IV 
challenges by filing a patent infringement lawsuit against the generic developer. Critics argue that resolution of 
such lawsuits through reverse payment agreements delays market entry for generic drugs, inhibiting competition. 

The Federal Trade Commission (FTC) and private purchasers have taken legal action against brand and generic 
drugmakers for entering into allegedly anticompetitive reverse payment agreements, some of which have 
resulted in manufacturers agreeing to compensate drug purchasers.4 While the Supreme Court found in 2013 
that reverse payment deals are subject to antitrust scrutiny, even when a settlement allows a generic to enter 
the market before the expiration of the patent, in the same ruling it also concluded that reverse payment deals 
are not presumptively illegal.5 Beyond this, the court did not provide clear guidance for how lower courts should 
review reverse payment agreements. The FTC has observed that the number of these agreements appears to 
have declined since the 2013 ruling.6 

Research suggests that reverse payment settlements are associated with delayed access to generics and higher 
prices, compared with cases that go to court.7 Proponents of eliminating these settlements argue that such an 
approach could make generics available sooner, thereby lowering drug costs. 

How could this policy work?
Some policymakers have proposed a ban on reverse payment agreements. For example, the Protecting Consumer 
Access to Generic Drugs Act of 2013 would have prohibited manufacturers from entering into these deals.8 It 
also would have allowed the FTC to develop a policy to exempt agreements that are “procompetitive” and thus 
benefit consumers. To implement this approach, the agency would need to publish its criteria for evaluating the 
impact of these deals on consumers. Factors that FTC could consider include the strength of underlying patents, 
manufacturers’ litigation costs and desire to avoid the uncertainty of patent dispute litigation, and the fact that 
brand manufacturers often have information on their products that is unavailable to others. 
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Another approach could discourage reverse payment agreements by shifting the burden of proof regarding 
potential harm to the manufacturers. Current law requires the FTC (or another plaintiff) to prove in court that 
reverse payment deals are harmful to consumers, but the Preserve Access to Affordable Generics Act would 
make reverse payment agreements presumptively unlawful.9 As a result, manufacturers sued by the FTC or 
private purchasers for entering into a reverse payment deal would have the burden of demonstrating to a 
court that the benefits of a proposed agreement outweigh the anticompetitive effects. Brand and generic drug 
manufacturers in violation could be subject to a fine, and generic developers could potentially lose the 180-day 
exclusivity period normally awarded to the first generic on the market. The legislation would not prohibit reverse 
payment deals in which the brand manufacturer’s payment to the generic company is limited to reasonable 
litigation expenses not to exceed $7.5 million and/or an agreement not to sue the generic manufacturer for patent 
infringement. 

In 2009, the FTC estimated that these agreements cost consumers and taxpayers $3.5 billion annually,10 but this 
estimate preceded the Supreme Court ruling and the subsequent decline in potentially unlawful reverse payment 
agreements. In addition, this analysis relied on data collected on settlements through fiscal year 2008 and 
estimated savings for drugs with potential settlements, according to information the FTC downloaded from the 
Food and Drug Administration’s website in May 2009.11 The Congressional Budget Office has estimated that the 
Preserve Access to Affordable Generics Act would reduce federal spending by $2.4 billion over 10 years.12 While 
the complete methodology underpinning the CBO analysis is not publicly available, the estimate was released in 
2015. 

What should policymakers consider?
Brand and generic manufacturers oppose policies that would limit their ability to enter into these deals, arguing 
that a ban or limits could delay consumer access to generics.13 One consideration is whether a ban on all reverse 
payment deals could prevent procompetitive settlements, delaying some generic drugs from coming to market. A 
reverse payment deal may be procompetitive if it results in a generic drug coming to market before the expected 
conclusion of litigation. Or, in cases where the brand patent is strong and likely to be upheld in court, a reverse 
payment deal that allows a generic to come to market prior to patent expiration may have procompetitive effects. 
In either of these cases, the settlement may benefit consumers by accelerating access to a lower-cost drug.14 
However, the competitive effects of these settlements are complex and require that each deal be evaluated 
separately. A wide range of factors must be considered, including the strength of the patent and litigation costs. 
While the Supreme Court did not provide a clear framework for how to evaluate reverse payment settlements, 
the FTC could develop guidance on how to assess their competitive effects. 

Currently, the FTC challenges only a small number of reverse payment settlements, though the agency reported 
that 21 such settlements occurred in fiscal 2014.15 While reducing the number of these agreements could 
generate savings, this policy might only deter anticompetitive agreements that the FTC and purchasers can 
already successfully challenge under current law. Alternatively, the policy may enable the agency and purchasers 
to pursue more cases against manufacturers, which could result in faster generic approvals and lower drug 
spending. 

Endnotes
1 Payments include other forms of compensation, such as agreeing not to market its own generic version of the drug.

2 Federal Trade Commission, “Agreements Filed With the Federal Trade Commission Under the Medicare Prescription Drug, Improvement, 
and Modernization Act of 2003: Overview of Agreements Filed in FY 2014,” https://www.ftc.gov/system/files/documents/reports/
agreements-filled-federal-trade-commission-under-medicare-prescription-drug-improvement/160113mmafy14rpt.pdf.

https://www.ftc.gov/system/files/documents/reports/agreements-filled-federal-trade-commission-under-medicare-prescription-drug-improvement/160113mmafy14rpt.pdf
https://www.ftc.gov/system/files/documents/reports/agreements-filled-federal-trade-commission-under-medicare-prescription-drug-improvement/160113mmafy14rpt.pdf


3 Aaron S. Kesselheim et al., “‘Pay for Delay’ Settlements of Disputes Over Pharmaceutical Patents,” New England Journal of Medicine 365 
(2011): 1439–45, http://dx.doi.org/10.1056/NEJMhle1102235. 

4 Reuters, “Teva’s Barr Labs Settles Cipro Antitrust Case for $225 Million,” Jan. 26, 2017, http://www.reuters.com/article/us-barr-
laboratories-settlement-idUSKBN15B08N. 

5 Federal Trade Commission v. Actavis Inc., 570 U.S. ___ 133 S. Ct. 2223 (2013), https://www.supremecourt.gov/opinions/12pdf/12-416_
m5n0.pdf.

6 Federal Trade Commission, “Is FTC v. Actavis Causing Pharma Companies to Change Their Behavior?” accessed May 5, 2017, https://
www.ftc.gov/news-events/blogs/competition-matters/2016/01/ftc-v-actavis-causing-pharma-companies-change-their. 

7 Eric Helland and Seth A. Seabury, “Are Settlements in Patent Litigation Collusive? Evidence From Paragraph IV Challenges” (2015), 
https://www.rand.org/content/dam/rand/pubs/working_papers/WR1000/WR1099/RAND_WR1099.pdf. 

8 Protecting Consumer Access to Generic Drugs Act of 2013, H.R. 3709, 113th Cong. (2013), https://www.congress.gov/bill/113th-
congress/house-bill/3709.

9 Preserve Access to Affordable Generics Act, S. 124, 115th Cong. (2017), https://www.congress.gov/bill/115th-congress/senate-bill/124. 

10 Jon Leibowitz, “‘Pay-for-Delay’ Settlements in the Pharmaceutical Industry: How Congress Can Stop Anticompetitive Conduct, 
Protect Consumers’ Wallets, and Help Pay for Health Care Reform (the $35 Billion Solution)” (speech, Center for American Progress, 
Washington, June 23, 2009), https://www.ftc.gov/sites/default/files/documents/public_statements/pay-delay-settlements-
pharmaceutical-industry-how-congress-can-stop-anticompetitive-conduct-protect/090623payfordelayspeech.pdf.

11 Federal Trade Commission, “Pay-for-Delay: How Drug Company Pay-Offs Cost Consumers Billions” (January 2010), https://www.
ftc.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-consumers-billions-federal-trade-
commission-staff-study/100112payfordelayrpt.pdf.

12 Congressional Budget Office, “CBO Preliminary Estimate for S. 2019, the Preserve Access to Affordable Generics Act, as Introduced” 
(Oct. 20, 2015), https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/costestimate/s2019preliminary.pdf. 

13 Association for Accessible Medicines, “Patent Settlements,” accessed April 4, 2017, http://www.gphaonline.org/issues/patent-
settlements. 

14 Testimony of Jonathan Orszag, senior managing director, Compass Lexecon LLC, before the  Senate Judiciary Subcommittee 
on Antitrust, Competition Policy, and Consumer Rights (2013), https://www.judiciary.senate.gov/imo/media/doc/7-23-
13OrszagTestimony.pdf. 

15 Federal Trade Commission, “Agreements Filed With the Federal Trade Commission.” 

Contact: Erin Davis, communications officer 
Email: edavis@pewtrusts.org 
Project website: pewtrusts.org/en/projects/drug-spending-research-initiative

For further information, please visit: 
pewtrusts.org/en/projects/drug-spending-research-initiative

The Pew Charitable Trusts is driven by the power of knowledge to solve today’s most challenging problems. Pew applies a rigorous, analytical 
approach to improve public policy, inform the public, and invigorate civic life. 

http://dx.doi.org/10.1056/NEJMhle1102235
http://www.reuters.com/article/us-barr-laboratories-settlement-idUSKBN15B08N
http://www.reuters.com/article/us-barr-laboratories-settlement-idUSKBN15B08N
https://www.supremecourt.gov/opinions/12pdf/12-416_m5n0.pdf
https://www.supremecourt.gov/opinions/12pdf/12-416_m5n0.pdf
https://www.ftc.gov/news-events/blogs/competition-matters/2016/01/ftc-v-actavis-causing-pharma-companies-change-their
https://www.ftc.gov/news-events/blogs/competition-matters/2016/01/ftc-v-actavis-causing-pharma-companies-change-their
https://www.rand.org/content/dam/rand/pubs/working_papers/WR1000/WR1099/RAND_WR1099.pdf
https://www.congress.gov/bill/113th-congress/house-bill/3709
https://www.congress.gov/bill/113th-congress/house-bill/3709
https://www.congress.gov/bill/115th-congress/senate-bill/124
https://www.ftc.gov/sites/default/files/documents/public_statements/pay-delay-settlements-pharmaceutical-industry-how-congress-can-stop-anticompetitive-conduct-protect/090623payfordelayspeech.pdf
https://www.ftc.gov/sites/default/files/documents/public_statements/pay-delay-settlements-pharmaceutical-industry-how-congress-can-stop-anticompetitive-conduct-protect/090623payfordelayspeech.pdf
https://www.ftc.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-consumers-billions-federal-trade-commission-staff-study/100112payfordelayrpt.pdf
https://www.ftc.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-consumers-billions-federal-trade-commission-staff-study/100112payfordelayrpt.pdf
https://www.ftc.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-consumers-billions-federal-trade-commission-staff-study/100112payfordelayrpt.pdf
https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/costestimate/s2019preliminary.pdf
http://www.gphaonline.org/issues/patent-settlements/
http://www.gphaonline.org/issues/patent-settlements/
https://www.judiciary.senate.gov/imo/media/doc/7-23-13OrszagTestimony.pdf
https://www.judiciary.senate.gov/imo/media/doc/7-23-13OrszagTestimony.pdf
mailto:edavis@pewtrusts.org
pewtrusts.org/en/projects/drug-spending-research-initiative
http://www.pewtrusts.org/en/projects/drug-spending-research-initiative

